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MEMORANDUM OF ARGUMENT OF THE RESPONDENT, 
THE UNIVERSITY OF OTTAWA 

PART 1- OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The Applicant, Denis Rancourt, seeks leave to appeal to this Court from an order of the 

Court of Appeal for Ontario which refused to grant an interlocutory motion seeking to dismiss a 

libel action on the basis of champerty and maintenance. His submissions in this Court are that 

Beaudoin J., a judge of the Superior Court, was in a position of reasonable apprehension of bias 

when he refused to order that questions be answered which were objected to during a cross

examination on affidavits filed in that interlocutory motion. On November 29, 2012, Annis J. 

dismissed a motion seeking leave to appeal Beaudoin J.'s decision and held that Beaudoin J. was 

not in a position of reasonable apprehension of bias. This Court dismissed Mr. Rancourt's 

Application for Leave to Appeal from Annis J.'s decision on July 4, 2013. 

2. Mr. Rancourt's application should be dismissed. 

(a) Either: 

(i) This Court had jurisdiction to hear the Application for Leave to Appeal 
from Annis J.' s decision, or 

(ii) This Court did not have jurisdiction to hear the Application for Leave to 
Appeal, because Annis J.'s decision was not a decision of the "final or 
other judgment . . . of the highest court of final resort in a province"; 
Mr. Rancourt's remedy was to seek, from another judge of the Superior 
Court, leave to appeal Annis J.'s decision to the Divisional Court, and he 
chose to not do so. 

In either case, the issue of whether Beaudoin J. was in a position of reasonable 

apprehension of bias is res judicata, decided by this Court and/or Annis J ., and cannot be 

re-litigated. 

(b) There are no questions of national importance relating to whether ss. 7, 11 (d) and 

15(1) of the Charter encompass a right for every individual litigant to an impartial 

process. There are no ss. 7, 11(d) or 15 Charter issues which arise in this case. 

Furthermore, Mr. Rancourt's Charter arguments were not considered by the Court below 
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and there is no proper evidentiary record before the Court to support a decision on these 

issues. 

(c) Nor does the proposed appeal raise questions of national importance relating to 

whether the principle of "automatic disqualification" on 1ssues of reasonable 

apprehension of bias exists in Canada. This Court has definitively stated that the 

appropriate test was established by this Court in Committee for Justice and Liberty v. 

Canada (National Energy Board)' and that this principle is not part of the law of this 

country. The issue does not need to be revisited, particularly on the facts of this case. 

(d) In any event, there was no reasonable apprehension of bias. The bases of the 

allegation of a reasonable apprehension of bias on the part of Beaudoin J. do not rise to 

the level of anything that would qualify for "automatic disqualification". Justice 

Beaudoin's son, who had been a lawyer at the firm representing the University, had 

passed away and the firm had named a meeting room in his honour. Justice Beaudoin had 

also established a scholarship at the University of Ottawa, Faculty of Common Law in his 

late son's memory. Those facts, separately or together, do not raise any issue of 

reasonable apprehension of bias. 

B. Statement of Facts 

1) The libel action and Mr. Rancourt's champerty motion 

3. The Plaintiff/Respondent, Joanne St. Lewis, is a woman of colour and a professor at the 

University of Ottawa, Faculty of Common Law. Mr. Rancourt, a former professor of physics at 

the University, published comments on his internet blog in which he referred to Ms. St. Lewis as 

"Allan Rock's house negro". Mr. Rock is the President of the University. That defamatory 

description was made following Ms. St. Lewis' preparation of a report requested by the 

University of Ottawa on the issue of whether there was "systemic racism" within the 

University's student appeal process. Ms. St. Lewis sued Mr. Rancourt for libel. 

4. Mr. Rancourt brought an interlocutory motion in that libel action (the "champerty 

motion"), seeking an order that the action be stayed or dismissed on the ground that the action is 

1 [1978] 1 S.C.R. 369, University's Response, Tab 4E 
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a result of what is alleged to be a champertous agreement in that the University of Ottawa is 

reimbursing Ms. St. Lewis for her legal fees incurred in the litigation. 

Notice of Motion in Champerty Motion, dated January 5, 2012; Response ofthe 
University of Ottawa ("University's Response'~, Tab 3A 

5. The University applied to intervene in the champerty motion. Beaudoin J., who had been 

assigned as the case management judge, ruled at a case conference that no leave was required 

because the University would be affected by the order sought by Mr. Rancourt and it had the 

right to file material in response to that notice of motion. 

Endorsement of Beaudoin J., February 8, 2012; University's Response, Tab 3B 

2) The June 20 refusals motion: one of the decisions from which Annis J. denied 
leave to appeal 

6. In the champerty motion, the University filed affidavits sworn by Allan Rock and by 

Celine Delorme, counsel to the University in a labour arbitration which Mr. Rancourt's union 

had brought after he was dismissed. Both were cross-examined by Mr. Rancourt. Mr. Rancourt 

also examined Robert Giroux, Chair of the Board of Governors of the University of Ottawa, as a 

witness on the champerty motion pursuant to Rule 39.03 of the Ontario Rules of Civil Procedure. 

7. Ms. St. Lewis also filed affidavits in the champerty motion, and those witnesses were 

also cross-examined by Mr. Rancourt. 

8. During those cross-examinations, Mr. Rancourt asked for the production of a number of 

documents, and asked a number of questions, to which counsel for the University and counsel for 

Ms. St. Lewis objected on the basis that they were irrelevant. 

9. Mr. Rancourt brought an interlocutory motion within the champerty motion seeking an 

order requiring that those questions be answered and documents produced (the refusals motion). 

That refusals motiqn was heard by Beaudoin J. on June 20, 2012. 

10. Ruling from the bench on June 20, Beaudoin J. dismissed each and every requested order 

sought by Mr. Rancourt as they related to the University's objections. On August 2, 2012, 

Beaudoin J. released reasons setting out the legal principles underlying his June 20 dismissal. He 

did not, as Mr. Rancourt infers at paragraph 19 of his factum, make the decisions on August 2. 
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The chart below sets out the issues dealt with by Beaudoin J., the pages in the transcript of the 

June 20 hearing which record those decisions, and the paragraphs in his reasons of August 2, 

2012 which repeat those rulings. 

Decision made on June 20 Ruling Location in Location in 
Transcript Reasons 

Request to Adjourn the motion for the Adjownment refused. pp. 17 to 19 paras. 21 to 23 
purpose of cross-examining Alain 
Roussy' affidavit served June 14, 
2012, on the grounds that Mr. Roussy, 
University in-house counsel had 
"perjured" himself. 

Motion to exclude Alain Roussy's Motion dismissed. pp. 23-24 Not referred to 
affidavit. 

Examination of Robert Giroux 

Request for documents as set out in All relevant documents have p. l21, lines 21 p.11 
the Summons to Witness been produced; undertakings to 23; p.l29; 

not required from witness lines 1 to 3 
examined under Rule 39.02; 
questions relate to credibility 
only 

No. 2: University liability policies Answered; there is no policy p.92, lines 15 to p.8 
(QQ.11 to 12) that covers this situation: in 23 

any event, not relevant. 

No.3: University policies for funding Answered; moreover witness p.97, lines 1 to p.8 
legal costs (QQ.13 to 22) not required to give an 30 

undertaking. Answered by 
another witness. 

No.4: University budget for outside Not relevant. p.98, lines 13 to p.8 
legal fees in a typical year (Q.37) 22 

No. 5: Witness to search email Answered; it was a telephone p.1 00, line 29 to p.9 
accounts (QQ.124 to 135) communication. Otherwise, p.l01, line 4 

questions not relevant or too 
vague. Witness has no 
obligation to give 
undertakings. 

No.6: Relevant communications Answered; it was a telephone p.1 02, lines 1 to p.9 
(QQ.136 to 154) communication. A search 2 

was undertaken. No reason to 
conduct an e-mail search; 
this is a fishing expedition. 

No. 7: Information about agenda for Witness answered. Who was p.1 02, lines 25 p.9 
October 19,2011 (QQ.l88 to 194) at the meeting is not relevant. to 26 

No. 8: Witness's reaction to Mr. Giroux's reaction is not p.103, line3 p.9 
University sharing the proceeds relevant nor is his opinion on 
(Q.244) the conflict with any 

University policy. 
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Decision made on June 20 Ruling Location in Location in 
Transcript Reasons 

No. 9: Expected cost of the litigation Not relevant; cases cited by p.1 06, lines 1 to p.9 
(Q.273) the Defendant are not 14 

applicable; class action 
cases. 

No. 10: Reasons why the litigation is Not relevant. p.1 07, lines 29 p.lO 
important (QQ.286 to 287) to 33 

No. 11: Cap on the amount to fund Cap on funding is not p.l 08, line 5 p.lO 
litigation (Q.341) relevant. 

No. 12: Financial impact of the Not relevant. Pure p.l 08, lines 27 p.lO 
Agreement (QQ.348-351) speculation on the part of the to 28 

Defendant. 

No. 13: University policy limiting Not relevant. To the extent p.llO,line7 p.lO 
discretionary funding (QQ.357, 359 that the question was at all 
and 360) relevant, it was answered. No 

requirement of a witness to 
give an undertaking. 

No. 14: Quantum that triggers control Not relevant. p.llO,linel5 p.10 
on capital expenditures (Q.362) 

No. 15: University policy about Not relevant to the matters p .115, lines 18 pp.l0-11 
surveillance (Q.381) raised in the Notice of to 21 

Motion. Dr. Rancourt was 
aware of surveillance of 
himself in 2008 before 
Mr. Roc~ became President, 
moreover, this is being 
litigated in the lal;>Our 
arbitration. 

No. 16: Acceptable practices of Not relevant. p.ll6, line 19 p.11 
surveillance (QQ.383-393) 

No. 17: University policy about Not relevant. p.ll6, lines 18 p.ll 
obtaining/using medical information to 21 
(Q.416) 

No. 18: Acceptable practice of third Not relevant. p.116, lines 18 p.ll 
party psychiatric evaluations (QQ.421- to 21 
426) 

Cross-Examination of Alan Rock 

Items 1-10 Abandoned by Mr. Rancourt p.129, line 17 to p.l2 
as a result of earlier rulings. p.l30, line 9 

No. 11: Common Motives for Not relevant to the issues p.l39, line 5, to p.l2 
dismissal and maintenance (QQ.508, pleaded in the Notice of p.143, line 14 
510-511,513,515,517-518,520, 525) Motion or supporting 

affidavit. Mr. Rancourt refers 
to documents that he will 
need Ieiwe to produce at the 
Champerty Motion; he can't 
introduce them now. The 
dismissal is not being tried in 
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Decision made on June 20 Ruling Location in Location in 
Transcript Reasons 

this forum. 

Nos. 12 to 13 Abandoned by the Defendant p.144, lines 7 to p.12 
as a result of earlier rulings. 15 

Item 5 (from Notice of Examination): Seven relevant documents p.157, lines 11 p.12 
All documents relevant to this were produced. Remaining to 19 
litigation documents sought are not 

relevant or are covered by 
solicitor client privilege. 
Request is too broad. This is 
not a motion for a better 
affidavit of documents. 

Cross-examination of Celine 
Delorme 

Nos. 1 and 2 Not pursued in the light of p.150, line 30 pp.12-13 
previous rulings. p.151, line 2 

No. 3: Credibility of Exhibit "A" Exhibit "A" is the document p.149 p.13 
(QQ.65, 67,70-72, 133-134, 138) that was filed in the 

arbitration. There is no 
contradiction. Not relevant to 
the Champerty Motion. 

Transcript, June 20,2012, University's Response, Tab 3C 

St. Lewis v. Rancourt, 2012 ONSC 4494 at pp. 5, and 8-13; University's Response, 
Tab4R 

11. Mr. Rancourt's refusals motion in respect of the University's objections was completed 

on June 20, 2012, but the portion of the refusals motion relating to Ms. St. Lewis' objections was 

re-scheduled to be heard on July 24, 2012. As all parties knew, counsel for the University was 

not available on July 24, but this did not matter because the part of the motion dealing with the 

University's objections had been heard and decided by Beaudoin J. on June 20. 

Transcript, June 20, 2012, p. 159, lines 6 to 23; University's Response, Tab 3C 

3) The July 24 continuation of the refusals motion: Mr. Rancourt, without 
notice, alleges that Beaudoin J. is in a position of reasonable apprehension of 
bias 

12. On July 24, 2012, before Mr. Dearden could make his submissions on behalf of 

Ms. St. Lewis, and in the absence of the University's counsel, Mr. Rancourt stated: 

Je demande que la motion presente soit ajournee pour me permettre d'etudier le 
proces-verbal de notre derniere seance et de deposer une motion pour demander que 
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vous vous recusiez pour craintre raisonnable de partialite et d'apparence d'un conflit 
d'interet. 

Transcript, July 24, 2012, p.3, lines 10 to 15; University's Response, Tab 3D 

13. Mr. Rancourt stated: 

Alors, j 'ai ici - trouve un article, auquel je viens juste de decouvrir en faisant cette 
recherche il y a un jour, qui a apparu dans le Citizen le 24 avril 20 12. 

J'en donne une copie aM. Dearden etje vous en donne une copie. 

Dans cet article, qui pourrait contenir des erreurs factuelles mais qui aussi pourrait 
etre correct - de toute fac;on, c'est ce que le public voit - on dit, a la premiere 
page .... 

On parle de votre fils et on dit : 

« Beaudoin is still picking his way through the rocky landscape of 
grief. » 

Done cette affaire vous preoccupe encore beaucoup. 

Et un peu plus bas, on dit : 

« Says Beaudoin, 'One impulse you have when you lose a child is to 
make sure their name isn't lost and people remember them.' » 

Dans !'article vous expliquez que c'est une chose que vous faites pour garder la 
memoire de votre fils en vie. 

Et un peu plus tard dans cet article, il est dit : 

« The first - after a few rough months, the first step his family took was 
to set up a scholarship in lain's name at the University of Ottawa Law 
School. Beaudoin was also delighted that the law firm Borden Ladner 
Gervais, where his son was a second-year patent lawyer, named a 
meeting room after him." 

Et ensuite on vous cite en disant : 

« So every day someone says, 'You can meet m the lain Beaudoin 
Room.'" 

Alors il y a, M. Le Juge 

Transcript, July 24, 2012, p.27, line 18 to p.29, line 12; University's Response, 
Tab 3D 

14. The transcript discloses the following exchange between Mr. Rancourt and the Court: 

LE TRIBUNAL : Je trouve vos remarques tellement choquantes et provoquantes, qui 
voulaient utiliser l'angoisse que j'eprouve au deces demon fils et d'un projet qu'on a 
lance dans la communaute a sa memoire, ou pretendent que cet esprit d'angoisse me 
bouleverse tellement que je suis incapable de trancher les questions en jeu, je - je 
trouve c;a .... 
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M. RANCOURT: Je n'ai pas pretendu l(a, M. Le Juge. J'aimerais corriger. Je n'ai 
pas ... 

LE TRIBUNAL : Je trou' .... 

M. RANCOURT: ... pretendu l(a. 

LE TRIBUNAL: Je trouve tellement choquant qu'un homme qui se dit professionnel 
a la recherche de la justice a pu pencher aussi bas que l(a. 

M. RANCOURT : Mais permettez-moi de faire mon argument, M. Le Juge. 

motion est completement- de retard- est rejetee. 

M. RANCOURT: M. Le Juge .... 

LE TRIBUNAL: Nous procedons. 

M. RANCOURT: M. le Juge, ... 

LE TRIBUNAL: Nous procedons. 

M. RANCOURT: ... je n'ai meme pas fait mon argument. 

LE TRIBUNAL : Nous procedons. 

M. RANCOURT: M. Le Juge .... 

LE TRIBUNAL : Nous procedons. 

M. RANCOURT: Je n'ai pas fait mon argument. 

LE TRIBUNAL: Nous procedons. 

M. RANCOURT: J'ai lu ... 

LE TRIBUNAL: Nous procedons. 

M. RANCOURT: ... quelques pages. 

THE COURT: Go ahead with .... 

avez une entente financiere avec l'Universite d'Ottawa. 

11 y a une bourse au nom de votre fils. L'Universite d'Ottawa a du approuver cette 
entente financiere. Elle peut annuler cette entente financiere. Et vous avez exprime 
publiquement, M. le Juge, que c'est- c'est ... 

LE TRIBUNAL : Je repete .... 

M. RANCOURT: ... c'est important pour vous. 

motion pour un ajoumement est refusee. Refusee. Continue. 

M. RANCOURT: Et done est-ce qu'on .... 

LE TRIBUNAL : Est refusee. 

M. RANCOURT: Oui. Est-ce que on .... 

LE TRIBUNAL : Motion d'ajoumement- refusee. 

M. RANCOURT: J'avais .... 

LE TRIBUNAL: Refusee! 

M. RANCOURT: D'accord. J'ai compris. 
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M. Le Juge, je tiens a signaler que vos .... 

LE TRIBUNAL : Je prends une pause, et quand je reviens, dans 15 minutes, si vous 
osez continuer cette attaque personnelle contre moi en evoquant Ia memoire de mon 
fils, je vais vous reconnaitre en outrage au Tribunal. Nous procedons, dans un retard 
de 15 minutes, avec Ia motion pour les refus. 

Transcript, July 24,2012, p.30, line 15 to p.33, line 23; University's Response, 
Tab 3D 

4) The July 24 decision - Beaudoin J. rules that he was not in a position of 
reasonable apprehension of bias as a result of his late son having been 
employed at the law firm representing the University or having established a 
University scholarship in memory of his late son, but that Mr. Rancourt's 
provocation prevented him from being able to be just towards him 
thenceforth 

15. On his return to the courtroom, Beaudoin J. made this further statement with interjections 

by Mr. Rancourt: 

LE TRIBUNAL: M. Rancourt, je tiens a souligner qu'il n'y a, a mon avis, aucun 
conflit entre moi et l'Universite d'Ottawa a cause d'une bourse qu'on a cree a Ia 
memoire demon fils. 

II n'y a pas de possibilite d'annuler cette bourse. 

C'est un contrat qui etait conclu entre moi, le gouvernement de !'Ontario, qui a 
egalement contribue en fonds sommes egales, l'etablissement de cette bourse. 

Pas de possibilite d'annuler cette bourse. II y a pas de conflit d'interets. 

Par contre, je trouve que votre geste ce matin en me remettant une copie de cette 
article qui existe depuis trois mois .... 

Et vous faites r;a souvent, hein? Vous arrivez a Ia derniere minute. Vous vous 
pretendez, « Je viens de decouvrir. » C'est untrue favori chez vous. 

Pourtant, c'etait dans le grand public depuis trois mois. 

Et vous tenez non seulement a lire le paragraphe qui fait reference ala bourse, vous 
tenez a souligner l'angoisse quej'eprouve toujours aupres de la mort demon fils. 

Jamais, jamais de rna carriere juridique, que j'ai vu un geste aussi ecoeurant, 
provoquant, et completement indigne. Vous aurez pu faire r;a. Pour ... 

M. RANCOURT: M. le Juge,je ... 

LE TRIBUNAL : ... prendre mon angoisse et me le jeter en face comme r;a ... 

M. RANCOURT : M. le Juge, c'est .... 

LE TRIBUNAL : ... j 'ai, malheureusement. ... 

... . Vous .... 

avez reussi. Vous avez reussi, M. Rancourt. Je ne peux plus continuer a presider dans 
votre presence. Je serais incapable. Vous avez reussi. 
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Vous m'avez provoque tellement avec ce geste le plus penible on aurait pu 
m'imposer, queje suis incapable d'etrejuste envers .... 

II faudra trouver un autre juge presider, acquitter frais, des frais depens de cette 
presence aujourd'hui. 

M. RANCOURT : M. le Juge, je dais signaler .... 

COURT SERVICES OFFICER: Order. All rise. 

M. RANCOURT : M. le Juge .... 

Transcript, July 24,2012, p.34, line 1 to p.37, line 11; University's Response, Tab 3D 

5) November 29, 2012 - Annis J. dismisses Mr. Rancourt's motion for leave, 
ruling that this was not a case that could possibly give rise to a reasonable 
apprehension of bias 

16. Mr. Rancourt then brought a motion before Annis J. seeking leave to appeal to the 

Divisional Court from Beaudoin J. 's order on the refusals motion, pursuant to s. 19(1 )(b) of the 

Courts of Justice Act and Rule 62.02 of the Ontario Rules of Civil Procedure, submitting that 

Beaudoin J. had been in a position of reasonable apprehension ofbias on June 20, 2012. 

Mr. Rancourt's Notice of Motion, dated July 30, 2012, for motion before Annis J. 
(referred to as "Notice of Motion to Annis J."); University's Response, Tab 3E 

17. Annis J. dismissed Mr. Rancourt's motion for leave to appeal on Nov. 29, 2012. He noted 

that Rule 62.02 provided that leave to appeal could only be granted if there was a conflicting 

decision by another judge or court on the matter involved and it was, in his opinion, desirable 

that leave be granted or if there appeared to him to be good reason to doubt the correctness of the 

order in question and the proposed appeal involved matters of such importance that leave should 

be granted. He decided that neither of these grounds was met. He held that: 

(a) The appropriate test for reasonable apprehension of bias was as set out in the 

decision of the Ontario Court of Appeal in Bailey v. Barbour2 (which had its origin in this 

Court's decision in Committee for Justice and Liberty v. Canada (National Energy 

Board), supra) as follows: 

... what would an informed, reasonable and right-minded person, viewing the 
matter realistically and practically, and having thought the matter through, 
conclude. Would he or she think it is more likely than not that the judge, 
whether consciously or unconsciously, would not decide fairly? 

2 2012 ONCA 325, 110 O.R. (3d) 161 at para. 16; University's Response, Tab 4A 
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St. Lewis v. Rancourt, 2012 ONSC 6768, para. 37 (referred to as "Annis J.'s Bias 
Decision"); University's Response, Tab 4S 

(b) The test was an objective one, to be applied upon an assessment of the record in 

its totality, with the interventions complained of evaluated cumulatively from the 

perspective of a reasonable observer, and with isolated expressions of impatience or 

annoyance by a judge as a result of frustrations not by themselves creating unfairness3
. 

Annis J.'s Bias Decision, para. 38; University's Response, Tab 4S 

(c) There is a strong presumption in favour of the impartiality of a trier of fact. 

Annis J.'s Bias Decision, para. 39; University's Response, Tab 4S 

18. Annis J. wrote: 

This is not a case that could possibly give rise to a reasonable apprehension of bias 
on the part of Beaudoin J. There are no interventions or declarations by him that 
could lend themselves to a concern of partiality. He is not personally involved in any 
of the circumstances of the case. There is nothing the defendant could point to in 
Beaudoin J.'s conduct which could begin to suggest that he somehow favoured the 
University. 

Moreover, the University is a large quasi-governmental institution in our community. 
Being multifaceted, ubiquitous and amorphous, it is anonymous and thus does not 
permit a suggestion that a judge by setting up a memorial scholarship in the name of 
his departed son could give rise to an apprehension that the judge might be 
favourably disposed to the University in litigation brought before him or her. 

The University was merely the means whereby Beaudoin J. could obtain some 
solemnity from the untimely death of his son in establishing a scholarship for others 
who wished to study at the University. Actions of this nature intended to benefit 
Society, even if taken to memorialize a close relation, are not the type of conduct that 
consciously or unconsciously could suggest a judge cannot act fairly. 

Similarly, no reasonable apprehension of a favourable consideration by Beaudoin J. 
towards the University could possibly arise by the University being represented by a 
law firm that had named one of its meeting rooms in memory of his son where he 
was working at the time of his premature demise. 

It is unreasonable to suggest that the mere act of respect by a law firm towards one of 
its associates who was the son of a judge and whose untimely death touched the firm 
could indirectly cause the judge to be biased in favour of the law firm's clients. Were 
this to be the case, Beaudoin J. could not hear any 'case pleaded by Borden Ladner 
Gervais LLP. This is an untenable proposition that fails to recognize that lawyers are 
officers of the court who are required to advance their clients' interests without 
adopting them as their own. 

3 citing Lloydv. Bush, 2012 ONCA 349, 110 O.R. (3d) 781 at paras. 25-26; University's Response, Tab 4L 
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Annis J. 's Bias Decision, paras. 40-44; University's Response, Tab 4S 

6) January 4, 2013- This Court denies leave to appeal Annis J.'s decision 

19. On January 4, 2013, Mr. Rancourt sought leave to appeal to this Court from Annis J.'s 

dismissal of his leave motion. He did so despite having been notified by counsel for 

Ms. St. Lewis that the Supreme Court of Canada had no jurisdiction to hear such an appeal and 

that the proper route was to seek leave to the Divisional Court. 

Letter dated December 11, 2012 from Gowlings to Ontario Superior Court of 
Justice Smith (cc. Denis Rancourt), Exhibit "N" to the Affidavit of Kaitlin Short, 
St. Lewis Response, Tab 8N, pp. 137-138 

20. In his January 4, 2013 Notice of Application for leave to appeal to this Court, 

Mr. Rancourt proposed to raise questions of national importance relating to whether Beaudoin J. 

was in a position of reasonable apprehension of bias. 

Mr. Rancourt's Notice of Application for Leave to Appeal to the Supreme Court of 
Canada, dated January 4, 2013; University's Response, Tab 3F 

21. This Court dismissed Mr. Rancourt's leave application, with costs, on July 4, 2013. 

Denis Rancourt v. Joanne St. Lewis, et al., 2013 CanLII 40335 (SCC) (referred to as 
"2013 SCC Dismissal"); University's Response, Tab 4H 

7) March 13, 2013 - Smith J. dismisses the champerty motion and Mr. Rancourt 
appeals to the Court of Appeal for Ontario 

22. Smith J. dismissed the champerty motion, holding that: the University's agreement to pay 

for Ms. St. Lewis's legal costs of the libel action did not constitute champerty and maintenance; 

the University had not engaged in "officious intermeddling" in the litigation; there was a 

legitimate reason for the University's assisting Ms. St. Lewis because her reputation was 

damaged in the course of her employment; there was no agreement that the University would 

share in the proceeds of the litigation; and there was no "trafficking in litigation". 

St. Lewis v. Rancourt, 2013 ONSC 1564 at paras. 77 to 103, ( referred to as "Smith 
J.'s Champerty Motion Decision"); University's Response, Tab 4U 
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8) Nov. 8, 2013- The Court of Appeal dismisses Mr. Rancourt's appeal of Smith 
J.'s ruling, holding that the question of a reasonable apprehension of bias 
was fully considered by Annis J., with whom they agreed, and that the 
decision was not open to challenge before them in any event 

23. On April 12, 2013, Mr. Rancourt filed a Notice of Appeal from that decision in the 

Ontario Court of Appeal. The first ground of appeal cited was reasonable apprehension of bias of 

Beaudoin J. 

Notice of Appeal of Champerty Motion Decision to Court of Appeal for Ontario, 
April 12, 2013, paras. 9-10; University's Response, Tab 3G 

24. On November 8, 2013, the Court of Appeal unanimously dismissed Mr. Rancourt's 

appeal. The Court wrote: 

We are not persuaded that any of the several grounds he [Mr. Rancourt] 
advances has merit. We see no error of law on the part of the motion 
judge in concluding on the ample evidence before him that the 
respondent's employer's decision to fund the litigation did not amount to 
maintenance or champerty. Nor did the respondent's unilateral decision 
to donate a portion of any punitive damages she might receive to a 
scholarship at the employer university make out maintenance or 
champerty. Moreover, the underlying findings of fact made by the 
motion judge were reasonably supported by the record. 

As to the appellant's bias or appearance of bias submission, it in our 
view has no merit. It was fully considered by Annis J. and rejected. We 
agree with that decision and, in any event, that decision is not open to 
challenge in this court. 

St. Lewis v. Rancourt, 2013 ONCA 701 (referred to as the "Court of Appeal's 
Dismissal of the Champerty Appeal"); University's Response, Tab 4T 

25. Mr. Rancourt now seeks leave to appeal the decision of the Court of Appeal to this Court. 

PART II- QUESTIONS IN ISSUE 

26. The following issues arise in this Leave Application: 

(a) Whether the proposed appeal raises issues that are res judicata; and 

(b) If t4_e issues are not res judicata, whether there is a question of public importance 

in respect of the issues raised by Mr. Rancourt, namely: 
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(i) Do sections 7, 11(d) and/or 15(1) of the Charter encompass a right for 

every individual civil litigant to an impartial process, both real and apparent?; and 

(ii) If there is such a right, consistent with Charter principles, what form does 

it take in judicial practice? 

PART III- STATEMENT OF ARGUMENT 

A. The issue ofwhether Beaudoin J. was in a position of reasonable 
apprehension of bias has been finally decided and is res judicata 

27. As this Court held in Danyluk v. Ainsworth Technologies Inc., [2001] S.C.J. No. 46: 

An issue, once decided, should not generally be re-litigated to the benefit of the 
losing party and the harassment of the winner. A person should only be vexed once 
in the same cause. Duplicative litigation, potential inconsistent results, undue costs, 
and inconclusive proceedings are to be avoided. 

Danyluk v. Ainsworth Technologies Inc., [2001] S.C.J. No. 46 at para. 18; University's 
Response, Tab 4G 

Donald J. Lange, The Doctrine of Res Judicata in Canada, Third Ed. (Markham: 
LexisNexis Canada Inc., 2010) 9; University's Response, Tab 4L 

28. Justice Beaudoin ruled that he was not in a position of reasonable apprehension of bias 

before he was provoked by Mr. Rancourt on July 24, 2012. Mr. Rancourt specifically raised that 

issue before Annis J. His "Notice of Motion ~or Leave to Appeal (Reasonable Apprehension of 

Bias)", the originating process for the motion before Annis J., made that clear. Justice Annis held 

that Beaudoin J. was not in a position of reasonable apprehension of bias and denied 

Mr. Rancourt leave to appeal Beaudoin J.'s decision. In his 2013 Application to this Court 

seeking leave to appeal Justice Annis' decision, Mr. Rancourt submitted that Justice Annis was 

wrong to find that there was no reasonable apprehension of bias. This Court dismissed that 

Application. He now seeks, again, to argue that Beaudoin J. was in a position of reasonable 

apprehension of bias. That issue is res judicata. 

Notice of Motion to Annis J.; University's Response, Tab 3E 

Mr. Rancourt's Notice of Application for Leave to Appeal to the Supreme Court of 
Canada, dated January 4, 2013; University's Response, Tab 3F 

Annis J.'s Bias Decision, paras. 40-44; University's Response, Tab 4S 

2013 SCC Dismissal; University's Response, Tab 4H 
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29. There is an issue of whether this Court had jurisdiction to hear the Leave to Appeal 

Application from the Order of Annis J. 

30. Because Beaudoin J.'s decision on the refusals motion was an interlocutory order, 

Mr. Rancourt sought leave from Annis J. to appeal that order to the Divisional Court, as he was 

required to do by s. 19( 1 )(b) of the Courts of Justice Act and Rule 62.02 of the Rules of Civil 

Procedure. 

31. Subsection 40(1) of the Supreme Court Act provides that an appeal lies to this Court from 

a "final or other judgment ... of the highest court of final resort in a province". If there is a 

potential appeal route other than this Court for the unsuccessful litigant below, the judgment 

sought to be appealed is not from the "highest court of final resort". 

Syndical des employes de bureau de /'Hydro-Quebec v. Procureur general de Ia 
province de Quebec, [1973] S.C.R. 790 at 791; University's Response, Tab 4V 

El v. Henry, [2011] S.C.C.A. No. 138; University's Response, Tab 41 

32. As the University submitted in this Court when Mr. Rancourt sought leave to appeal 

Annis J.'s Order in January 2013, an order of a Superior Court Judge denying leave to appeal the 

interlocutory order of another Superior Court judge is not a final order of the highest court of 

final resort in Ontario for litigants seeking to appeal an interlocutory order. The appropriate route 

to appeal that order is to seek leave to appeal to the Divisional Court from another judge of the 

Superior Court. 

Mignacca v. Merck Frosst Canada Ltd., 2009 ONCA 393, 96 O.R. (3d) 164 at 
paras. 20, 21, and 23; University's Response, Tab 4M 

Hillmond Investments Ltd. v. Canadian Imperial Bank of Commerce (1996), 29 O.R. 
(3d) 612 at para. 40 (C.A.); University's Response, Tab 4K 

33. The Court of Appeal properly recognized, in this case, that the issue of a reasonable 

apprehension of bias was not open to challenge in that Court. 

Notice of Appeal of Champerty Motion Decision to Court of Appeal for Ontario, 
April12, 2013; University's Response; Tab 3F 

Court of Appeal's Dismissal of the Champerty Appeal at para. 2; University's 
Response, Tab 4T 
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34. Instead of seeking, from another judge of the Superior Court, leave to appeal to the 

Divisional Court from Annis J.'s order, Mr. Rancourt appealed to this Court, where his Leave 

Application was dismissed. He decided to seek leave to appeal to this Court at that time, rather 

than seek leave to appeal to the Divisional Court from another judge of the Superior Court, 

despite having been advised of the appropriate remedy in a Dec. 11, 20 12 letter from Ms. St. 

Lewis' lawyer. The effect of those decisions (of this Court and Mr. Rancourt) was that it is no 

longer open to him to question the correctness of Annis J.' s ruling that Beaudoin J. was not in 

position of reasonable apprehension of bias. Either he properly sought leave to appeal to this 

Court and the question was finally decided by the Order of this Court, or he decided to not seek 

leave to appeal to the Divisional Court from another judge of the Superior Court, and Anni.s J. 's 

decision stands. Either way, it was not open to him to resurrect his bias argument at the Court of 

Appeal in the appeal of the champerty motion decision, and it is not now open to him to 

challenge the Court of Appeal's decision in this Court on the basis that Annis J. 's decision was 

wrong. 

B. The Proposed Appeal Raises no Question of National Importance 

35. The University adopts and relies upon the submissions of Ms. St. Lewis. 

1) The law of reasonable apprehension of bias is well established 

36. This Court has clearly established, in a number of cases, that there is only one test to 

determine whether a judge is in a situation of reasonable apprehension of bias: 

The apprehension of bias must be a reasonable one, held by reasonable and right 
minded persons, applying themselves to the question and obtaining thereon the 
required information . . . [T]hat test is "what would an informed person, viewing the 
matter realistically and having thought the matter through - conclude. Would he 
think that it is more likely than not that [the decision-maker] whether consciously or 
unconsciously would not decide fairly." 

Committee for Justice and Liberty v. Canada (National Energy Board), supra, at 
p. 394; University's Response, Tab 4E 

R. v. R.D.S., [1997] 3 S.C.R. 484 at para. 111; University's Response, Tab 4P 

Wewaykum Indian Band v. Canada, 2003 SCC 45, [2003] 2 S.C.R. 259 at para. 60; 
University's Response, Tab 4W 
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2) There is no breach of Sections 7, ll(d) or 15 of the Charter 

a) Section 7 does not apply to property rights and is not engaged 

37. Section 7 does not apply to civil judgments or civil proceedings. The omission of 

property rights from s. 7 greatly reduces its scope. It means that s. 7 provides no guarantee of fair 

treatment by courts, tribunals or officials with power over purely economic interests of 

individuals or corporations. 

Peter Hogg, Constitutional Law of Canada, 5th ed, vol 2 (Scarborough, Ont: 
Thomson Carswell, 2007) at 47-17; University's Response, Tab 4N 

Calgary (City) v. Budge, (1991) 77 DLR (4th) 361 (Alta. CA), 1991 ABCA 3 
(CanLII); University's Response, Tab 4C 

38. Section 7 of the Charter does not apply to economic or property interests. As McLachlin, 

J.A. (as she then was) wrote in the British Columbia Court of Appeal decision of Whitbread v. 

Walley: 

The plaintiffs case, reduced to its essence, is that the limitations of liability imposed 
by ss. 64 7 and 649 of the Canada Shipping Act, while on their face economic, are so 
directly connected to the physical and psychological liberty and security of his person 
that s. 7 of the Charter applies . 

... [the plaintiffs argument] requires reading into s.7, after the declaration that a 
person has the right to 'life, liberty and security of the person' the additional phrase 
that he has the right to 'any benefit which may enhance life, liberty or security of 
person'. This argument, however, is undermined by an even more serious problem. It 
is difficult to conceive of a propetty or economic interest which does not arguably 
impact on the life, liberty or security of person. Liberty and security of person are 
flexible and expansive concepts, and the degree to which they can expand is 
intimately tied with the amount of money one has at his or her disposal. For example, 
a person which is barred by legislation from raising a claim for breach of contract or 
whose corporation is denied a licence might claim that the resultant financial loss has 
affected his liberty and security of person because without money he cannot go where 
he wants to go, pursue the activities he wishes to pursue or provide adequately for his 
future. To accept the plaintiffs second argument would be to makes. 7 applicable to 
virtually all property interests. Given the scheme of the Charter and the absence of 
any reference to the right to property, I cannot accept that this was the intention of its 
framers. 

Whitbread v. Walley, 1988 CanLII 2819 (BCCA) at paras. 42 and 46, appeal to SCC 
dismissed; University's Response, Tab 4X 

39. In any event, Mr. Rancourt's champerty motion submissions do not engage his property 

rights. Even if he lost (as he did), his property rights were not engaged other than with respect to 
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costs and s. 7 does not shield one from the financial effects of the enforcement of a judgment. 

Mr. Rancourt's property rights will be put in issue at the libel trial, and that will be held in 

accordance with the principles of fundamental justice. 

Beals v. Saldanha, 2003 SCC 72 at paras. 78; University's Response, Tab 4B 

40. Furthermore, the champerty motion was held in accordance with the principles of 

fundamental justice, because there was no reasonable apprehension of bias. 

b) Section ll(d) has no application to these proceedings 

41. Section 11 (d) of the Charter is not relevant as it is expressly limited to the criminal 

context. It has no application to civil proceedings. 

Peter Hogg, Constitutional Law of Canada, 5th ed, vol 2 (Scarborough, Ont: 
Thomson Carswell, 2007) at 51-16; University's Response, Tab 4N 

c) Section 15 is not relevant to these proceedings 

42. Section 15 of the Charter requires that laws not discriminate on the grounds enumerated 

therein, or analogous thereto, in ways that perpetuate disadvantage or stereotyping. Mr. Rancourt 

makes no claim to such discriminatory treatment. 

R. v. Kapp, [2008] 2 S.C.R. 438 at paras. 14 to 25; University's Response, Tab 40 

d) It is not appropriate to raise Charter arguments for the first time on 
appeal 

43. This Court has held that it is inappropriate to raise Charter issues in the absence of an 

evidentiary record. 

Danson v. Ontario (Attorney General), [1990]2 S.C.R. 1086; University's Response, 
Tab4F 

R. v. Sparrow, [1990)1 S.C.R. 1075; University's Response, Tab 4Q 

Caron v. Canada (Employment & Immigration Commission), [1991)1 S.C.R. 48; 
University's Response, Tab 4D 
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PART IV- SUBMISSIONS IN RESPECT OF COSTS 

44. It is submitted that costs should follow the event. 

PART V- ORDER SOUGHT 

45. It is submitted that this application for leave to appeal should be dismissed with costs. 

DATED at the City of Ottawa, in the Province of Ontario on the2~ d y of January, 2014. 

J'l LADNER GERVAIS LLP 
' Peter K. Doody 

Katherine Humphries 
Counsel for the Respondent, 

The University of Ottawa 
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BETWEEN: 

Court File No.: 11-51657 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

JOANNE ST. LEWIS 
Plaintiff 

and 

DENIS RANCOURT 
Defendant 

NOTICE OF MOTION 

The Defendant, Denis Rancourt, will make a motion to the court on March 29, 2012, at 10:00 a.m., or 

soon after that time as the motion can be heard, or at a date and time as set under case management if 

applicable, at the Ottawa Courthouse, 161 Elgin Street, Ottawa, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard: 

o in writing under subrule 37.12.1 (1); 

o in writing as an opposed motion under subrule 37.12.1 (4); 

X orally. 

1 
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THE MOTION IS FOR: 

1. An Order that the action be stayed or dismissed on the ground that the action is vexatious or is 

othetwise an abuse of process (Rule 21.01 (3 )(d) of the Rules of Civil Procedure). 

2. The costs of this motion. 

3. The Defendant's total costs in the action. 

4 . Such further and other relief as the Defendant may advise and this Honourable Court deems just. 

THE GROUNDS FOR THE MOTION ARE: 

1. The Plaintiff is a tenured assistant professor in law at the University of Ottawa. The Plaintiffs 

counsel (a law firm partner) is a part-time professor in law at the University of Ottawa. 
' 

2. The Defendant is a tenured full professor in physics dismissed after 23 years by the University of 

Ottawa in 2009. The dismissal is presently in on-going binding labour arbitration between the 

University and the Defendant's union. 

3. This defamation action, filed in June 2011, is about the Defendant's public criticisms 2008-2011 

of the University of Ottawa on his long-standing "U of 0 Watch" blog, centrally including 

criticisms of the Plaintiffs work for the University. The action seeks defamation damages of$1 

million. 

4. The Defendant denies that his criticism of the Plaintiffs work for the University was defamation 

at law (Statement of Defence) and takes the position that the action is champertous and 

improperly financed using public money. 

5. The Court of Appeal for Ontario has defined maintenance and champerty (citing Halsbury) as: 

2 
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"Maintenance may be defined as the giving of assistance or encouragement to one of the 

parties to litigation by a person who has neither an [legitimate] interest in the litigation 

nor any other motive recognised by the law as justifying his interference. Champerty is a 

particular kind of maintenance, namely maintenance of an action in consideration of a 

promise to give the maintainer a share in the proceeds or subject matter of the action." 

Buday v. Locator of Missing Heirs Inc., 1993 CanLII961 (ON CA) 

6. That an action should be stayed or dismissed as an abuse of process because it is based on a 

champertous agreement is established at law. When maintenance and champerty are 

demonstrated, the courts have ruled the remedy to be to stay or dismiss the action, including at 

the Court of Appeal for Ontario. 

7. Following the Defendant's request, the University of Ottawa stated in an October 25, 20llletter 

to the Defendant that it is entirely funding the instant litigation. 

8. The Plaintiff's Statement of Claim (June 23, 2011) claims $125 thousand in punitive damages to 

be paid to the University for a scholarship fund. Therefore, the University of Ottawa is receiving 

a share in the proceeds of the action which it is funding entirely. 

9. The Plaintiff is refusing all discovery and to even discuss a discovery plan. (The Defendant 

provided an Affidavit of Documents early in the process.) 

10. A need to examine the Plaintiff and witnesses for this motion (Rule 39.03) arises in part from the 

Plaintiffs sustained. refusal of any discovery (see above) and is necessary in order to ascertain: 

(a) The funding agreement between the University and the Plaintiff; 

(b) The source of the funding; 

(c) The maintenance and champertous characteristics or circumstances of the funding; 

and 

(d) The motives for entering in the funding agreement for this action. 

11. Rules 1.04(3), 2.01(1), 2.03, 3.02(1), 21.01(3)(d), 29.01, 30, 34.0l(d), 34.02, 34.04(1), 34.04(4)

(5), 34.05-06, 34.08(1), 34. 10, and 39.03 of the Rules of Civil Procedure. 
3 
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SUPERIOR COURT OF JUSTICE- ONTARlO 

RE: Joanne St. Lewis v. Denis Rancourt 

BEFORE: Mr. Justice Robert N. Beaudoin 

Appearances: 

COURT FILE NO.: 11-51657 
DATE: February 8, 2012 

Richard Deardon (by teleconference) and Anastasia Semenova: for the Plaintiff 

Denis Rancourt: for himself 

Peter Doody: for the University of Ottawa 

Joseth Hickey: Observer 
Hazel Gashoka: Observer 

END 0 R S E MEN T (at Case Conference) 

There are a number of issues for this conference: 

1. The University of Ottawa seeks leave to intervene in the Defendant's motion to have a 
finding that the agreement between the Plaintiff and the University violates the rule against 
Champerty. ·No leave is required. As the University would be affected by this order, service 
of the Notice of Motion must be made on the University pursuant to Rule 37.07(1). It is 
implicit in that Rule the University has the right to file material in response to the Notice of 
Motion. Mr. Doody has accepted service of the Notice of Motion on behalf of the University. 

2. The Defendant sought to postpone discoveries in the main action pending the results of the 
Champerty motion. Whether or not a court will conclude that the arrangements between 
Ms. St. Lewis offend the rule against Champerty, that does not dispose of the merits of her 
claim in defamation against Mr. Rancourt and I have concluded that discoveries on the main 
action should not be postponed pending the hearing of the Champerty Motion. If 
Mr. Rancourt should succeed in his Champerty Motion, he can claim any costs incurred of 
having to attend discovery. 

3. The Defendant also expressed an intention to bring an "Open Court" Motion that would 
allow any member of the public or media to attend at any examinations for discovery. For 
this reason, he expressed the view that this motion should be heard before any 
cross-examinations or discoveries are scheduled or take place. This issue has been dealt with 
before. I conclude that this principle does not apply to out-of-court examinations and I adopt 
the reasoning of Master MacLeod in his order of October 6, 2011, which order has not been 
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appealed. There is no right for the public to attend an examination out-of-court at the office 
of the special examiner or court reporter. 

4. As for the Champerty Motion itself, the following schedule applies: 

a) ·the Plaintiff and the University will deliver their responding affidavits by 
February 21, 2011; 

b) the Defendant will serve his Summons to a Witness, Robert Giroux, by 
February 13, 2012 for an examination to take place on March 5, 2012; 

c) if the University agrees to the examination of Mr. Giroux, it will take place on March 12 
or March 13, 2012, subject to Mr. Giroux' availability; 

d) if the University does not agree with the proposed examination, it will serve its Motion to 
Quash the Summons no later than February 27, 2012 and the Motion will be heard on 
March 5, 2012 at a time to be arranged; 

e) cross-examinations on affidavits will take place on March 27 and March 28, 2012. 
Ms. St. Lewis to be cross-examined first on March 27, 2012; 

f) service of any documents on Mr. Rancourt in these proceedings can be made by e-mail 
and same day delivery of hard copies by courier at Mr. Rancourt's address; 

g) a case conference will be held on April2, 2012 at 9:00a.m. to review compliance with 
this timetable, to sc~edule any motions arising out of the cross-examinations and the 
hearing of the motion. 

a) Examinations for discovery will take place on April30 and May 1, 2012 with 
examinations of Mr. Rancourt taking place on April 30th and those of Ms. St. Lewis 
taking place on May 1, 2012; 

b) if Mr. Rancourt decides to bring a motion pursuant to Rule 30.06 for a better affidavit of 
documents or to cross-examine on the plaintiffs affidavit of documents, this is to be 
scheduled by him to be heard on April3, 2012 at 10:00 a.m. He must serve his Notice of 
Motion in accordance with the Rules; 

c) Mr. Rancourt is to provide copies of all documents referred to in his existing affidavit of 
documents by March 9·, 2012. He is to provide an updated Affidavit of Documents and 
copies of those documents by April16, 2012; 

d) a case conference to review the status of the discoveries and to schedule the next steps 
will take place on May 4, 2012 at 9:00a.m. 

6. The plaintiff seeks costs "Thrown Away" for its attendance at the case conference before 
Master MacLeod on January 26, 2012 as well as for its response to the Defendants' request 
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for the translation of all documents and has filed written submissions in support of that 
request Mr. Rancourt is to provide his written submissions in response by April23, 2012 
and the plaintiff will have a further 10 days from that date to provide her reply submissions. 

7. The Plaintiff sought a ruling today on the issue of whether the French language interpretation 
should appear in the transcripts. This matter will be dealt with at the April2, 2012 case 
conference. 

"original signed" 
Mr. Justice Robert N. Beaudoin 

Date: February 8, 2012 
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NUMERO DE DOSSIER DU GREFFE: 11-51657 
DATE : le 8 fevrier 2012 

COUR SUPERIEURE DE JUSTICE DE L'ONTARIO 

AFFAIRE: Joanne St. Lewis c. Denis Rancourt 

ENTENDUE PAR : Le juge Robert N. Beaudoin 

Representations : 

Richard Deardon (par teleconference) et Anastasia Semenova pour la demanderesse 

Denis Rancourt: se represente lui-meme 

Peter Doody pour 1 'Universite d 'Ottawa 

Joseth Hickey : observateur 
Hazel Gashoka : observatrice 

I N S C R I P T J 0 N ( ·onference relative ala cause) 

Plusieurs questions se posent dans le cadre de la presente conference : 

1. L'Universite d'Ottawa demande l'autorisation d'intervenir dans la motion du defendeur, qui 
demande au tribunal de conclure que 1'entente entre la demanderesse et l'Universite viole la 
regie Contre la ·chmnpartie. Aucune autorisation n'est necessaire. Etant donne qu'une telle 
ordonnance aurait des repercussions pour 1 'Universite, 1' A vis de motion do it etre signifie a 
l'Universite en vertu de la regle 37.07(1). Il est implicitement indique dans cette reg1e que 
l'Universite ale droit de deposer des documents en reponse a 1' Avis de motion. M. Doody a 
accepte !'Avis de motion au nom de l'Universite. 

2. Le defendeur demande que les interrogatoires preaiables de l'action principaie soient remis a 
une date ulterieure en attendant que l'issue de la motion liee ala champartie soit connue. 
Independamrnent de la conclusion de la motion liee a la champartie, il n'en demeure pas 
mains que Mme St. Lewis est en droit de presenter une demande en diffamation contre 
M. Rancourt. Par consequent, j'ai conclu qu'il n'y avait pas lieu de remettre les 
interrogatoires prealables de l'action principale en attendant l'issue de la motion liee a la 
champartie. Dans l'eventualite ou le jugement sur la motion liee a la champartie etait 
favorable aM. Rancourt, ce dernier pourrait demander des depens pour les frais relatifs a sa 
participation atix interrogatoires. 

3. Le defendeur a egalement indique son intention de demander, au moyen d'une motion, que 
!'audience soit publique de fa<;on ace que tout membre du public et tout representant des 
medias puisse assister aux interrogatoires prealables. I1 demande done que cette motion soit 
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entendue avant de ftxer ou de tenir tout interrogatoire prealable et tout contre-interrogatoire. 
Cette question a deja ete tranchee et je conclus que le rneme principe ne s'applique pas aux 
interrogatoires hors la presence du tribunal. J' ado pte le raisonnernent que le 
protonotaire MacLeod a donne dans son ordonnance du 6 octobre 20 ll, laquelle n 'a fait 
l'objet d'aucun appel. Le public n'a pas le droit d'assister a un interrogatoire hors la 
presence du tribunal se derouiant au bureau meme de l'auditeur ou du stenographe judiciaire. 

4 . En ce qui a trait a Ia motion portant sur ·Ia ·champartie, les parties sont tenues de respecter le 
caleudrier suivant : 

a) la demanderesse et 1 'Universite doivent remettre leurs affidavits de n~ponse d'ici 
le 21 fevrier 20 12; 

b) le defendeur doit, d'ici le 13 fevrier 2012, signifier au ternoin Robert Giroux une 
assignation relativement a l'interrogatoire du 5 mars 2012; 

c) si l'Universite consent a l'interrogatoire de M. Giroux, cet interrogatoire aura lieu le 
12 ou le 13 mars 2012, selon les disponibilites de M. Giroux; 

d) dans l'eventualite ou l'Universite ne consentirait pas a l'interrogatoire, l'Universite devra 
signifier a l'autre partie une motion en annulation de !'assignation au plus tard 
le 27 fevrier 2012 et la motion sera alors entendue le 5 mars 2012 a l'heure qui aura ete 
convenue; 

e) les contre-interrogatoires portant sur les affidavits auront lieu les 27 et 28 mars 2012, et 
Mme St. Lewis sera la premiere a etre contre-interrogee le 27 mars 2012; 

f) tout document devant etre signifie a M. Rancourt dans le cadre de la presente instance 
peut erre sign:ifle par courriet, et les copi:es papjex doivl!ut etre-i:rvrees-par m-essagerl('>;----
memejour a l'adresse de M. Rancourt; 

g) une conference relative a Ia cause aura lieu le 2 avril 2012 a 9 h afin de veiller au respect 
du calendrier et de fixer la date de toute motion qui decoulerait des contre-interrogatoires 
et de 1a motion. · 

5. En ce qui a trait a 1' action en diffamation, les parties sont tenues de respecter le cal en drier 
suivant: 

a) · Les interrogatoires prealables auront lieu le 30 avril et le 1 ermai 2012; les interrogatoires 
de M. RancoUrt se derouleront le 30 avril et ceux de Mme St. Lewis, le ler mai 2012; 

b) si M. Rancourt souhaite presenter une motion en vertu de la regie 30.06 afin d'obtenir un 
meilleur affidavit de documents ou encore afm de contre-interroger Ia demanderesse sur 
!'affidavit de documents presente par cette demiere, M. Rancourt devra prendre des 
arrangements afm que la motion soit entendue le 3 avril 2012 a 10 h. II devra signifier 
son A vis de motion conforrnement aux Regles; 

c) M. Rancourt do it fournir une copie de to us les documents mentionnes dans son affidavit 



34 

de documents d'ici le 9 mars 2012. II doit egalement foumir un affidavit de documents 
mis a jour accompagne d'une copie de ces documents d'ici le 16 avril2012; 

d) une conference relative a la cause aura lieu le 4 mai 2012 a 9 h afin d'etablir ou en sont 
rendus les interrogatoires et de prevoir les prochaines etapes 

6. La dem anderessc derna nde que des depens lui soient adjuges pour les frais «engages 
inuti lement » Jorsqu' c l.le a par tic ipc it Ia conference relative ala cause le 26 janvier 2012 
devant le protooot.aire M a.cL ocl , a,insi que pour la reponse qu'elle a soumise suite a la 
demande clt1. defe ndeu d faire traduire tous les documents. La demanderesse a depose des 
representations ecrites pour appuyer sa demande de depens. M. Rancourt doit a son tour 
soumettre ses representations ecrites d'ici le 23 avril2012, apres quoi Ia demanderesse 
disposera de 10 jours pour y repondre. 

7. La demanderesse a demande au tribunal aujourd'hui si !'interpretation en franc;:ais devrait 
etre jointe a la transcription et de rendre une decision a cet effet. Cette question sera abordee 
Ie 2 avril 20 12 lors de la conference relative a la cause. 

"original signe" 
Le juge Robert N. Beaudoin 

Fait le 8 fevrier 20 I 2 
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Mr. Rancourt has written 1n his affidavit here, the 

credibility is close to zero in terms of what he's led 

the Court to believe in this affidavit and what in 

fact is the case, which is he knew about all this 

stuff seven weeks ago. 

M. RANCOURT: Done, j e vais commencer par 

repondre a 1a plus recente suggestion, qu'il y a 

quelque chose qui n'est pas precis dans mon 

affidavit. 

D'abord, j'ai vu aucun- les documents en question 

sont des documents qui sont en lien a un blog qui 

est en lien a mon blog, et je n'ai pas regarde ni 

ouvert ces liens .... 

LE TRIBUNAL: Pourquoi pas? 

M. RANCOURT: Pardon? 

LE TRIBUNAL: Pourquoi pas? 

M. RANCOURT: Parce que j'avais pas nile 

temps ni l'interet. J'avais pas de raison de penser 

que ... 

LE TRIBUNAL: Ah, non? 

M. RANCOURT: 

- ce que j'ai fait. ... 

LE TRIBUNAL: 

M. RANCOURT: 

... c'etait. ... C'est-a-dire que j'ai 

Pas d' interet. 

Pardon? 

LE TRIBUNAL: Pas d'interet. 

M. RANCOURT: 

donne .... 

LE TRIBUNAL: 

M. RANCOURT: ' 

Pas d'interet plus que, etant 

Ecoutez. 

Pas d'interet. .. 

LE TRIBUNAL: Ecoutez. 

M. RANCOURT: ... pour ce cas precis. 

LE TRIBUNAL: Je vais vous sauver enormement 

de problemes, M. Rancourt. Votre demande de 



37 

5 

10 

15 

20 

25 

30 

AG 0087 (12(94) 

18 

contre-interroger M. Roussy, votre ajournement, est 

refuse. 

Tout d'abord, il y a pas de contradiction du tout 

dans }'affidavit de M. Roussy. Il indique tres 

clairement, precisement, qu'il repondait a votre 

demande au paragraphe 2. Il a fait la recherche et 

le document que vous citez, c'est pas un document 

qui est inclus dans la referen,ce au paragraphe 2 de 

votre avis au temoin. Done, il n'y a pas de contra

diction. Il n'y a pas de demande de produire des 

documents supplementaires dans cette motion. Je 

ne vois aucun motif pour remettre, ajourner cette 

motion du tout. Enormement de questions dont on 

a pu traiter s'il y a question- s'il va arriver a 
quelques reprises la question des documents, des 

motifs, nous allons en traiter, mais la question de 

refus, d'ajourner cette motion pour contre

interroger Me Roussy, je la refuse parce qu'il n'y a 

a ucune contradiction telle que vous pretendez. 

Deuxiemement, je dais souligner que votre credi

bilite meme est compromise lorsque vous pretendez 

que VOUS venez tout juste a }a derniere minute 

d'apprendre ces faits lorsqu'il est evident que vous 

auriez pu eu la chance, au moins, de prendre 

connaissance de ce document il y a longtemps. 

M. RANCOURT: M. le Juge, permettez-moi de 

repondre a - a cette remise en question de rna 

credibilite, s'il VOUS plait. 

Tout d'abord, la poste en question qui mettait pour 

la premiere fois ces documents en vue etait le 

30 avriL C'etait apres taus les contre

interrogatoires. 



38 

5 

10 

15 

20 

25 

30 

AG oo87 (12/94) 

19 

LE TRIBUNAL: On continue . On continue . 

Continue. Vous avez pas la permission. 

M. RANCOURT: Pardon? 

LE TRIBUNAL: Demande est refus e e. 

L'ajournement est refuse. On continue. 

M. RANCOURT: M. le Juge, je s uis en train de 

repondre. 

LE TRIBUNAL: J'ai donne rna d e ci s ion. 

M. RANCOURT: Oui, j'accepte , m a 1s ... 

LE TRIBUNAL: Okay. 

M. RANCOURT: ... est-ce que Je peux repondre a 

cette question par rapport a rna credibilite? 

LE TRIBUNAL: C'est tres clair. 

M. RANCOURT: Non. Non, M. le Juge. Ce ne 

sont que les documents tels que vous les voyez, 

mais j'aimerais les expliquer, ces documents-la. 

LE TRIBUNAL: Mais c'est assez pour soumettre 

vous auriez pu etre au courant de ces documents il 

y a longtemps. 

M. RANCOURT: Mais apres les - tous les 

interrogatoires et. ... 

LE TRIBUNAL: Mais pas le 18 juin, comme vous 

pretendez. 

M. RANCOURT: Mais je n'etai s pas au courant, 

M. le Juge. Je n'ai pas ouvert ce grand document 

avant qu'on me signale qu'il y avait quelque chose 

qui se rapportait a David Scott dans ce gros paquet 

de documents. Je- je n'avais pas .... 

LE TRIBUNAL: Mais vous voulez pretendre en 

meme temps que Me Roussy a menti dans son affi

davit. C'est pas vrai du tout. Done vous accusez les 

autres de mensonges. II est pertinent dans les cir

constances a voir que vous-meme, vous etiez au 
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- didn't- he passed up an opportunity to address 

that, and it's not in issue in the motion. 

And finally , with respect to testing the question of 

privilege, whether a document is privileged is a 

question of law which the witness would be unable 

to answer, whether the documents in question are 

adequately described in paragraph five of 

Mr. Roussy's affidavit. In order to test them, he 

would necessarily have to inquire as to the contents 

of them, and revealing the contents would reveal 

the privileged information. So that the cross

examination would serve no purpose. 

M. RANCOURT: Alors, par rapport a cette 

question que je n'ai pas pose des questions par 

rapport a la recherche, je pense que c'est un peu 

une fausse piste parce que la question est: j'ai 

soumis un Notice of Examination qui faisait des 

demandes precises et les regles sont telles que si 

les documents sont pertinents, ils doivent etre 

rendus. Et c'est done- c'est la recherche des 

documents pertinents qui etait demandee dans cette 

notice que j'essaie de creuser. Et <;a c'est a cote des 

questions que j'ai pu demander aM. Rock pendant 

son contre-examinatoire, mais j'ai signale a 
M. Rock pendant le contre-examinatoire que je 

voulais les documents qui etaient demandes dans 

cette notice. 

Done <;a- <;a, je pense que c'est una-cote. Voila. 

LE TRIBUNAL: Okay. Demande d'exclure !'affi

davit de Me Roussy est rejetee. II n'y a pas de 

demande ici dans votre motion pour des documents 

supplementaires et il n'y a pas eu de demande lors

que vous avez contre-interroge M. Rock par rapport 
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aux documents supplementaires. La question de 

recherche, vis - a-vis l'occasion de poser la question 

ace moment-la, vous ne l'avez pas fait. S'il y a lieu 

des questions de privilege entre le client et son 

avocat, ce serait a Me Roussy a me soumettre les 

documents eta ce moment-la j'aurais verifie, voir 

que si cette demande est soutenue. 

Done on procede. 

M. RANCOURT: Oui. 

Le prochain point. ... Je me pose la question si je 

dois adresser la question des questions que je 

demande a etre radiees dans un des interrogatoires 

avant de me lancer dans les refus. Alors on 

risque .... Bon, je pense que je vais - je vais garder 

<;a pour plus tard. J e vais me lancer dans la 

question des refus done. 

LE TRIBUNAL: Done on commence avec les refus 

de qui? 

M. RANCOURT: Okay. 

MR. DEARDEN: Your Honour, are we now going 

into the refusals charts? 

THE COURT: I think he was asking himself 

whether or not he wants to strike answers. I'm not 

aware of any .... 

MR. DEARDEN: He's trying .... I think he's 

referring to he wants to strike answers, answers to 

questions given to me in re-examination by 

Dean Feldthusen. 

THE COURT: Right. 

MR. DEARDEN: But what I was going to ask in 

terms of how we proceed now with the 145 ques

tions that are in issue in refusals is - can I make a 
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questionner la reponse qui vient d'etre donnee. On 

peut- et une fac;on de questionner la reponse qui 

vient d'etre donnee, c'est de la reposer d'une autre 

fac;on. C'est ce que j'ai fait. Et Ia deuxi e me 

reponse etait, "Je ne sais pas." Alors en premier, 

on donne une reponse; ensuite, on dit, "Je ne sa1s 

pas"; et ensuite l'avocat dans sa lettre dit, "De 

toute fac;on, c'est pas pertinent." 

C'est dans ce sens-la que je veux avoir le droit 

d'aller au fond de cette question-la. C'est tout. 

LE TRIBUNAL: Okay. 

MR. DOODY: I didn't say it wasn't pertinent. 

LE TRIBUNAL: C'est pas pertinent. 

MR. DOODY: Sorry. 

LE TRIBUNAL: C'est pas pertinent. Ben, de 

l'avoir- c'est pas pertinent, mais il a repondu. 

M. RANCOURT: Pardon? 

LE TRIBUNAL: Une reponse - il y a eu une 

reponse a la question 11. 

M. RANCOURT: Onze? 

LE TRIBUNAL: Numero 5. Il y a eu une reponse 

qu'il y avait pas de politique. 

M. RANCOURT: Oui. Et done si on passe au 3 , 

LE TRIBUNAL: <;a se parle d'une- d'assurance, 

question differente. II repond, "Je ne sais pas." 

M. RANCOURT: Attendez. <;a c'est un groupe 

de questions. 

LE TRIBUNAL: La question differente. 

M. RANCOURT: Oui. Si on passe .... Oui. Done, 

la question 2 etait par rapport a si }'employe est 

poursuivi. 

LE TRIBUNAL: Mm-mmm. 
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"M r. G ir o u x, co uld you find out if th e re a re 
a n y su ch polici es o r pr o cedur e s or direc 
ti ves re lat in g t o thi s ?" 

"D o n' t answer. T h e a n swe r 1s 'N o .'" 

Done il a refuse. 

M. RANCOURT: Qui. 

LE TRIBUNAL: Ga c'est la question. 

M. RANCOURT: D'accord. 

LE TRIBUNAL: Pis la, la reponse, Me Doody: 

"A witness being examined on a motion is 
not required to give undertakings. He is 
akin to a witness at trial, who is not 
required to give undertakings. In any 
event, the Summons to Witness asked for 
such policy in item 2 set out above. 
Mr. Rancourt was advised in the letter 
from the University's lawyer, attached as 
exhibit 'C' to Mr. Rancourt's affidavit of 
June 12 that there is no such policy. 
Mr. Rock testified that he was not aware of 
such a policy. Nothing is to be gained by 
having Mr. Giroux asked the same question 
again and passing on the same answer." 

Done, vous avez leur reponse. 

M. RANCOURT: Mais je pense que j'ai le droit 
~ +!-~ ~~ t d'~ y ·- d~ ~~ - l _ m "' s L"' •u o • u s e a v o 1.1 - c p u., e 1 1 a 

meme question a differents temoins, meme si un a 

deja repondu. C'est tout. 

LE TRIBUNAL: Okay, bon. La question est 

repondue. 

M. RANCOURT: J'ai pose la question a savoir 

quel etait le budget pour les frais legals a 

l'Universite, quel etait la quantite du budget 

specifiqu e ment. On a dit que c'etait pas pertinent. 
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Ga parle du motif, a mon sens. Si on est en train 

d'utiliser plus que le budget habituel, <;a montre un 

grand desir de faire cette chose. C'est done relie 

aux motifs. 

THE COURT: Mr. Doody, on the budget? 

M. RANCOURT: Dans le .... 

Est-ce qu'on va faire chaque question une a une ... 

LE TRIBUNAL: Qui, oui. 

M. RANCOURT: ... comme <;a? 

LE TRIBUNAL: Oui, oui. 

M. RANCOURT: Oui? 

LE TRIBUNAL: C'est la fa<;on de proceder. We're 

going to go one by one. 

MR. DOODY: Your Honour, the question was: 

"What would typically be the annual legal 
budget of the University for outside 
counsel services?" 

In my respectful submission, that can be of no 

relevance. What the University budget is in a 

typical year, I have no idea how that could be 

relevant to their motivation in this particular case. 

LE TRIBUNAL: Je suis d'accord. C'est pas 

pertinent. 

M. RANCOURT: Si on passe d'ici a numero 5· 11 

a ete demontre dans !'examination que le temoin n'a 

pas cherche ses propres courriels pour repondre 

aux demandes dans le Summons to Witness. Et 

done je demande que le temoin cherche ses propres 

courriels pour tout courriel qui pourrait etre 

pertinent a cette motion. 

En gros, c'est comme <;a qu'on peut resumer toute 

cette serie de questions. Il a ete clairement etabli 
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answer questions; and that was not sought 1n the 

Summons to Witness. 

M. RANCOURT: Je soumets que il a etE~ 

decouvert pendant cette examination que le temoin 

n 'a pas cherche ses prop res courriels. Done je 

demande que le temoin cherche ses propres 

courriels pour tout document qui serait pertinent a 
cette motion. 

THE COURT: Okay. So he wants the witness to 

look for e-mails that are relevant to this motion. 

And your answer to that? 

MR. DOODY: a) The witness IS not required to 

give undertakings. b) It's far too broad of a ques

tion. c) That wasn't what he asked him. 

Under the cross-examination, he asked for - to 

search for communications, e-mail communications, 

for the period between April and October 2011 

about the meeting that took place in October. 

M. RANCOURT: Le temoin avait une respons-

abilite de repondre au Summons to Witness, qui est 

tres serieuse, et n'a meme pas recherche les docu

ments dans son controle, dans son adresse de 

courriel, pour voir s'il y avait pas des communica

tions ou des documents attaches qui pouvaient etre 

pertinents a cette motion. 

LE TRIBUNAL: Okay. 

M. RANCOURT: Et done je demande que le 

temoin fasse cela. 

LE TRIBUNAL: La demande pour tousles docu

ments n'etait pas si precise. Un temoin n'est pas 

dans les circonstances de M. Giroux- n'est pas 

tenu a faire des engagements; et lorsque la perti

nence de la question - elle a pu etre precisee en vue 

des communications d'une periode precise. Elle a 
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et e repondue, qu'il a eu une communication pa r 

telephon e. 

Done, il n'y a aucune obli ga tion de la part de 

M. Giroux d'aller f o uiller d a ns ses courriels. 

M. RANCOURT: Le numero 6 est rattache au 

numero 5 dans le s e ns que M. Doody avait con

temple la possibilit e que l'Universite ferait une 

recherche pour les courriels en question, puisque 

c'etait des echanges entre M. Giroux et l'Universite. 

J'imagine que la reponse va etre la meme, mais je' 

fais la demande. 

LE TRIBUNAL: On parle .... 

M. RANCOURT: Done c;a aurait ete des courriels 

d'echange entre Diane Davidson a l'Universite 

d' Ottawa, qui est Ia Vice-presidente pour la 

gouvernance, et Mr. Giroux, qui est le Chef du 

Bureau des gouverneurs, qui se reliaient a ce meet

ing ou la decision a ete prise - done qui seraient, 

d'apres moi, directement pertinents ala motion. Et 

done je demande que l'Universite fasse une 

recherche entre avril 2011 et octobre 2011 pour de 

tels courriels. 

MR. DOODY: Your Honour, the same response as 

the previous one, with one twist. In fact I did 

search - I did have a search conducted of 

Ms. Davidson's e-mail records for the two-week 

period prior to the October 11 meeting to see if 

there were any e-mails between her and Mr. Giroux 

in that time period and no such e-mails were 

located and Mr. Rancourt's been advised of that. 

With respect to the balance, my submissions are the 

same as with respect to the earlier request. 
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LE TRIBUNAL: Non, c'est - c;a c'est vraiment la 

- ce qu'on dit en anglais "fishing expedition." 

M. RANCOURT: Le point 7, M. le Juge, c'est 

pour obtenir l'agenda du meeting de l'executif du 

Bureau des gouverneurs qui permettrait de savoir 

qui etait present ace meeting-la. C'est une 

information qui serait tres facile a obtenir eta me 

fournir. Done je la demande. 

THE COURT: Okay. Mr. Doody? 

MR. DOODY: Your answer .... Sorry. Your 

Honour, the witness gave evidence as to who - who 

he could recall was at the meeting. There then was 

a request for an undertaking to search the records 

to find out who else was there and the response was 

that the witness is not required to give under

takings, In addition, I would submit that it's not 

relevant to the issues. 

LE TRIBUNAL: Comment c'est pertinent? 

M. RANCOURT: C'est pertinent parce que c'est 

le corps decisionnel le plus eleve qui a eu l'occasion 

de se prononcer sur cette - ce financement de cette 

action et done savoir qui etait present, qui a pu 

avoir une influence, <;a me semble tout a fait 

pertinent. 

LE TRIBUNAL: Okay. C'est pas pertinent. Not 

relevant. 

"Witness's reaction and position regarding 
University sharing in the proceeds of the 
action"? 

M. RANCOURT: Alors pour expliquer cet item, 

M. le Juge, le Chef du Bureau des gouverneurs a 

appris pour la premiere fois pendant l'examination 
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ue l'Universite pourrait recevou une part des 

benefices de cette action. I1 n'etait pas au courant 

-on ne l'avait pas mis au courant. Et done il a ete 

un peu, je dirais, surpris. Et done je lui ai demande 

quelle est cette reaction, a apprendre cette - cette 

chose-la, et: 

"Est - ce que vous croyez qu'il y a un conflit 
avec les politiques, par exemple, de 
J'Universite, etc.?" 

Dans des termes larges, j'ai pose ce genre des ques

tions. Et on a refuse. II dit que c'etait pas 

pertinent. 

LE TRIBUNAL: Et pourquoi c'est pertinent? 

M. RANCOURT: C'est pertinent parce que si 

cette situation est contraire aux politiques, <;a parle 

directement d'un motif impropre. 

LE TRIBUNAL: II a deja repondu qu'il n'y a pas 

de politique. 

M. RANCOURT: C'est-a-dire que il a repondu 

pour les politiques de financement, mais il a pas 

repondu par rapport a la possibilite qu'on pourtait 

avoir ce qu'on peut appeler dans le langage commun 

"une ristourne." Done il a ete - il a ete .... 

LE TRIBUNAL: Mais la reaction de M. Giroux, 

c'est pertinent a quoi? 

M. RANCOURT: Oui, parce que M. Giroux 

represente !'institution. Mr. Giroux represente 

l'autorite, le bien-porte de !'institution; et done, ~a 

me semble directement pertinent. 

LE TRIBUNAL: Okay. C'est pas pertinent. 

"Expected costs of litigation" 

Comment c'est pertinent? 
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LE TRIBUNAL: Qui. <;a s'applique pas du tout. 

C' est pas me me en consi deration. Pis Me Int y re_, 

c'est encore question de "contingency fees." 

M. RANCOURT: Oui, c'est vrai. 

LE TRIBUNAL: L'analyse est compli~tement 

differente. 

M. RANCOURT: (a me semble important. Par 

exemple, le M. Doody a suggere- je m'objecte a c;a, 

que je pose cette question-la pour des raisons 

malfaisantes. Pourquoi est-ce que ce chiffre serait 

embarrassant d'aucune fac;on que ce soit? Done il 

me semble que me me juste de suggerer c;a demontre 

la pertinence de ce chiffre. 

LE TRIBUNAL: Okay. C'est pas pertinent. 

M. RANCOURT: Le numero 10 -- pourquoi est-

ce que ce cas est important a l'Universite? En quoi 

est-ce que c'est important? Pourquoi est-ce que c;a 

preoccupe l'Universite? 

Je demande au Chef du Bureau des gouverneurs. II 

me semble que c;a parle directement par rapport aux 

motifs. Done c;a me semble pertinent. 

LE TRIBUNAL: Mais la question est - est-ce que 

vous acceptez que effectivement que la question est 

telle que proposee- telle qu'indiquee par 

Me Doody? 

"At the time of the October 19th meeting, 
did you feel what the president was inform
ing you about regarding this lawsuit was an 
important matter, Mr. Giroux? Without 
speculating, in your position you are asked 
continuously to distinguish between impor
tant matters and less important matters 
and not important matters. It is an impor
tant decision-making capacity in important 
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matters. In part because of this, the media 
- is the other reason why this - this is 
imp o r t a n t. " [as read] 

M. RANCOURT: Est-ce que vous m'avez pose 

une question? 

LE TRIBUNAL: Non, non, ma1s c'est tel que 

reproduit par·Me Doody. 

M. RANCOURT: Oui. 

LE TRIBUNAL: Okay? 

M. RANCOURT: Oui. Done moi .... 

LE TRIBUNAL: Et c'est pertinent pourquoi? 

M. RANCOURT: Pardon? 

LE TRIBUNAL: Pourquoi c'est pertinent? 

M. RANCOURT: C'est pertinent de savoir. ... 

LE TRIBUNAL: Qu'est-ce que M. Giroux pense -

si c'est important. 

M. RANCOURT: Sa position, en tan~ que repre-

sentant d'une institution, a savoir pourquoi ce cas 

est important pour I 'Universite, je pense est tres 

pertinent. 

LE TRIBUNAL: Mais la decision .... 

M. RANCOURT: Je l'ai .... 

LE TRIBUNAL: C'est la decision - la decision -

la demande a ete faite par le President. 

M. RANCOURT: Ben c'est-a-dire c'est une 

institution et le Bureau des gouverneurs est 

l'autorite au-dessus du President qui represente 

vraiinent la corporation. 

THE COURT: Okay. Not relevant. Doesn't 

have .... 

M. RANCOURT: Pardon? 

LE TRIBUNAL: Pas pertinent. 
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M. RANCOURT: Alors il y ala question du cap. 

C'est relie ala quantite; c'est relie ala nature de 

1'entente; et la nature de l'entente parle 

directement des motifs. C'est la question 11 . 

LE TRIBUNAL: Non. <;a- pas pertinent. 

M. RANCOURT: Je veux signaler ala Cour au 

numero 12 que quand je mets des questions en 

parentheses, c'est simplement pour donner un 

background a titre d'information. Ce n'est pas une 

question comme telle a laquelle je cherche une 

reponse. Quand je mets en parentheses comme c;a, 

c'etait pour donner la question precedente- pour 

donner le contexte de la question plus courte. 

Alors je cherchais a connaltre l'impact financier de 

cette decision, et j e cherchais a a voir une reponse 

par rapport a c;a. 

LE TRIBUNAL: Okay. Mais encore la pertinence 

- question de la motion de champartie? 

M. RANCOURT: La pertinence, c'est que si il y a 

un impact negatif important et que malgre c;a on l'a 

fait, c;a parle des motifs. 

LE TRIBUNAL: Oui. 

M. RANCOURT: Si 1 'institution s'est rattache 

aussi ala question d'irnportance, si c'est important 

pour des rnauvaises raisons et on est pdH a faire 

des sacrifices exceptionnels, c;a informe le motif de 

!'institution pour faire c;a. 

LE TRIBUNAL: Okay - non. Pure speculation de 

votre part. C'est pas pertinent. 

M. RANCOURT: Dans la question 13, je 

demande s'il y a une politique universitaire qui 

limite les depenses de discretion du president et on 
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And the reason is that the witness 1s not required to 

give an undertaking, and in any event, it' s not rele

vant. There's not been an allegation that Mr. Rock 

exceeded his authority and I know of no basis to 

suggest that. My friend here- Mr. Rancourt is 

fishing. 

THE COURT: Okay, right. C'est pas pertinent. 

M. RANCOURT: 

"Est-ce qu'il y a un element, une quantite 
de depenses qui pouvait enchainer un con
trole quelconque pour autoriser les 
depenses? " 

c;a c'etait la question 14. Je pense que la reponse 

la logique va etre la meme. 

LE TRIBUNAL: Oui. C'est pas pertinent. 

M. RANCOURT: La question 15 se refere 

directement a !'evidence que j'ai de motif impropre 

- tres serieux - on l'Universite a pratique une 

surveillance sournoise de moi et de d' etudiant et de 

d'autres employes de l'Universite. Et done pour 

illustrer a quel point jusqu'ou c;a peut aller eta 

quel point c'est grave, j'aimerais porter votre 

attention aux exhibits "Y," "Z" et jusqu'a "AF" dans 

le volume deux de mon Dossier de motion. Alors si 

on commence a "Y" .... 

On voit que la personne.... Done tous ces .... 

D'abord on peut commencer avec !'affidavit lui

meme parce que tous ces exhibits-la sont relies a 

!'affidavit pour la motion des refus actuelle et cet 

affidavit done, c'est le- c'est les paragraphes .... 

Je·cherche dans !'affidavit oil je fais appel a c;a. 

Donnez-moi une seconde. Voila. 
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LE TRIBUNAL: En 2007, vous ecrivez a 
l'Univ e r s ite pour avoir des copie s. 

M . RAN C 0 U R T: 0 u i. J e sui s au courant, m a 1 s 

le s do c um e nts qui ont ete liberes ... 

LE TRIBUNAL: Non, non. 

M. RANCOURT: ... sont ceux-ci. 

LE TRIBUNAL: Mais vous etes - vous etiez au 

courant depuis longtemps. 

M. RANCOURT: Oui. Qui. 

LE TRIBUNAL: Qu'on faisait une surveillance . 

M. RANCOURT: Qui, j'etais au courant. Et je 

pense que la nature de cette surveillance est 

tellement enorme que c;a montre a quel point 

l'institution- je parle de l'identite corporative 

peut avoir des motifs impropres ... 

LE TRIBUNAL: Encore .... 

M. RANCOURT: ... a l'egard d'un individu. 

LE TRIBUNAL: On retourne toujours. C'est pas 

un motif vous avez precise dans votre Avis de 

motion, ni dans votre affidavit. 

M. RANCOURT: C'est un motif. Done mes 

questions se rattachent a ce theme de ces actions 

enormes de l'Universite par rapport a son com

portement corporatif. Done toutes les questions a 
partir de- ou est-ce qu'on est rendu la?- dans 

l'item 16- toutes les .... 

LE TRIBUNAL·: Non. 

M. RANCOURT: Ce sont. .. 

LE TRIBUNAL: C'est pas pertinent . 

M. RANCOURT: 

la surveillance. 

. .. des questions par rapport a 

LE TRIBUNAL: C'est pas pertinent. 

M. RANCOURT: Ensuite, par rapport a 
l'item 17 , j e demande .... Dix-sept et 18 sont relies. 
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C'est des questions par rapport a }'utilisation des 

informations personnelles medicales des employes 

sans la connaissance de }'employe, a savoir si c'est 

une pratique acceptable ou pas- parce qu'il y a des 

evidences qui sont sorties qu'il y a eu une telle 

pratique a mon egard. Et done, etant donne cette 

divulgation recente, j'ai voulu questionner sur c;a. 

E t, evidem ment, j 'ai vu certains documents, qui 

restent a proteger, SOliS "implied undertaking." 

Done, personnellement, je suis motive par c;a, mais 

j e ne peux pas divulguer la nature de ces docu

ments, mais mes questions etaient pour aller 

chercher a quel point c'est de !'evidence d'une 

motivation impropre, cette pratique par rapport a 
I 'information medicale, et a faire des evaluations -

psychiatrique, par exemple - sans le consentement 

et sans la connaissance du professeur. 

THE COURT: Okay. Mr. Doody? It's not part 

of - c;a fait pas partie des allegations des motifs 

impropres de l'Universite. 

M. RANCOURT: Et c;a, je dois dire c;a aurait ete 

impossible que c;a fasse partie, parce que je n'ai 

decouvert c;a que grace a !'arbitrage. 

MR. DOODY: Well, with respect. ... 

M. RANCOURT: D'ailleurs ... . 

MR. DOODY: With respect. .. . 

M. RANCOURT: La-la- le document. ... 

LE TRIBUNAL: Attendez un instant, okay? 

M. RANCOURT: Pardon? 

MR. DOODY: If I'm being asked to respond to 

that, in my submission, if he was unaware of it, he 

could have .... Well, let me just say this: I don't 
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mon onglet "B" dans le - "2B." Et dans cette 

dernande, evidernment je demande des document s 

qui sont pertinents et on a un desaccord par 

rapport a qu'est-ce qui est pertinent et ce qui ne 

l'est pas. Mais le but de cette notice etait de 

demander tousles documents pertinents dans 1es 

categories qui suivent ici. Et je suis d'accord avec 

M. Doody pour sacrifier , et aussi parce que je suis 

d'accord, que les communications privilegiees entre 

BLG, Universite d'Ottawa, ne sont privilegiees. Ce 

que je voulais dire quand j'ai pose c;a, c'etait si BLG 

representait la plaignante ace moment-la, je 

voudrais- et que l'Universite a ete implique, et 

done il y aurait une tierce personne, c;a serait pas 

privilegie. Si c'est le cas, je veux aussi ces 

documents-la. C'est ce que je voulais dire. Et done 

- done, je precise ~a. 

Mais en gros, cette notice etait pour demander les 

documents dans les categories qui sont decrites ici 

qui seraient pertinents. 

Et je pense qu'on a deja decide de la non-pertinence 

de la categorie entiere en repondant aux questions, 

si je me trompe pas, M. le Juge. 

LE TRIBUNAL: Oui. 

M. RANCOURT: Done toutes ces categories-la 

seraient eliminees. 

LE TRIBUNAL: Mm-mmm. 

M. RANCOURT: Et done, en grande partie, je 

pense qu'on a deja ... 

LE TRIBUNAL: Termine, okay. 

M. RANCOURT: ... termine, excepte pour la 

question des courriels, que maintenant on sait que 
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LE TRIBUNAL: Okay- refuse. Dans cette

purem e nt qu es tion de cr e dibilite, il a repondu al a 

qu e stion. 

M. RANCOURT: Don e maintenant on peut 

p a sser a u pro c hain temoin. Et comme j'ai explique, 

il y a plusieur s qu e stions que je vais pouvoir 

elimin e r, et a nt donne les decisions qui ont ete 

pri s es a dat e . 

On passe. Le deuxieme temoin etait M. Allan Rock, 

et c'est dans l'onglet s ... 
LE TRIBUNAL: Mm-mmm. 

M. RANCOURT: ... demon Dossier de motion, s1 

j e me trompe pas. 

LE TRIBUNAL: Mm-mmm. 

M. RANCOURT: Oui, c'est <;a. Et done c'est le 

Tableau des Refus, l'onglet s. 

Alors, je vais abandonner l'item 1, 2, 3, 4, 5, 6, 7···· 

MR. DOODY: Hold on. 

LE TRIBUNAL: Un, 2 .... 

M. RANCOURT: Trois, 4, 5, 6, 7. J'abandonne 

ces items entiers dans mon tableau parce que c'est 

des questions tres semblables aux questions qui 

avait ete posees a M. Giroux et les decisions de 

pertinence ont deja ete prises par la Cour. Done, 

j'elimine ces questions-!<:1., si je peux. 

LE TRIBUNAL: Mm-mmm. 

M. RANCOUR,T: Done j'elimine aussi la ques-

tion 8. Je ne suis pas d'accord que tous ces ques

tions ne sont pas pertinentes, evidemment. J'ai 

deja exprime mes objections, dit mon interpreta

tion, mais je les elimine parce que la decision a 

deja ete prise. 
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LE TRIBUNAL: Mm-mmm. 

M. RANCOURT: Et done j'idimine aussi le 9-

MR. DEARDEN: Sorry, did you drop 8 as well? 

MR. DOODY: Yes, he did. 

M. RANCOURT: Oui. Tout jusqu'a 9 a ete 

elimine jusqu'a date. 

LE TRIBUNAL: Il faut faire une correspondance 

entre .... 

M. RANCOURT: Et j'elimine aus s i le 10. 

Done on est rendu a l'item 11 dans le Tableau des 

refus pour M. Allan Rock. Et j'aimerais, avant 

d'adresser cet item 11, j'aimerais faire une soumis

sion, qui est la suivante. 

M. Doody a propose que ce queM. Rock faisait, 

c'etait a donner un .... 

LE TRIBUNAL: Attendez. J'ai votre cahier de 

motion. J'ai ce que M. Doody a prepare. 

I'm trying to correlate between these two. I have -

you produced "Refusals and Undertakings Chart." 

MR. DOODY: Well, the two - the two .... If I can 

assist, Your Honour, the two charts - my chart in 

the typing that's not in italics is copied verbatim 

from Mr. Rancourt's chart. So we re-created 

Mr. Rancourt's chart in Word format, ... 

THE COURT: All right. Okay. 

MR. DOODY: ... in electronic. 

THE COURT: 

MR. DOODY: 

THE COURT: 

MR. DOODY: 

So .... I know. But you ... 

Then the italics ... 

... have a first part ... 

... from mine .... 

THE COURT: ... from the Notice of 

Examination. It's the second part of the actual 

questions. Okay, I've got it now. 
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un affidavit a l'appui. Les parties adverses ont 

repondu. Il y a des interrogatoires. La, vous 

completement changez l'enjeu, elargi votre theorie 

en plein milieu de !'argumentation. C'est injuste. 

MR. DEARDEN: Your Honour, also not unfair-

or also unfair, rather- is, I believe- and correct 

me if I'm wrong, Mr. Rancourt- but the document 

you just referred to at page 254 of your Record, is 

this not one of the documents that you have to seek 

leave of Justice Beaudoin to introduce in the 

champerty motion, which is a motion which is 

supposed to be brought on August 29th? He doesn't 

have .... 

This is post his cross-examination affidavit that he 

told us sometime recently, Justice Beaudoin, that 

breaking news coming to the May 14th arbitration 

hearing was that Sean McGee was going to be filing 

some bad faith evidence and he wanted to put in 

another affidavit, and that was the affidavit that he 

needs leave to put - or to get the evidence in, and 

now he's stuck it in his refusals motion. 

Right? This is .... This is .... 

M. RANCOURT: Oui. 

MR. DEARDEN: Yeah, okay. Okay. 

M. RANCOURT: Tout a fait. Possiblement. Je 

n'ai pas verifie si cette .... C'est- c'est possible. Je 

n'ai pas - cette question-la, j'ai pas fait la verifica

tion precise, mais je crois que ce document est 

pertinent a cette motion pour les refus. C'est pour 

<;a que je l'inclus maintenant. J'ai maintenant 

acces ace document et je crois qu'il est pertinent 

pour cette motion de refus. 
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J'aimerais signaler un autre document parce que ce 

document relie d e .. . 

MR. DEARDEN: 

M. RANCOURT: 

Just so I'm clear on .... 

- de des .... 

MR. DEARDEN: Mr. Rancourt, just so I'm clear 

on the record, I'm saying you can't do that. You 

can't do that. 

THE COURT: No. 

MR. DEARDEN: 'Cause you haven't got leave yet 

to have this in this motion. 

LE TRIBUNAL: Pas la permission de la Cour de 

faire reference des documents additionnels. 

M. RANCOURT: Dans la motion principale, 

M. le Juge, mais no us sommes dans .... 

LE TRIBUNAL: Non, aujourd'hui- mais vous ne 

pouvez pas eviter <;a en les introduisant ici 

aujourd'hui. 

M. RANCOURT: Mais ils ne sont pas encore 

admissible dans la motion principale. Ils sont ici 

pour .... 

LE TRIBUNAL: Alors pourquoi je devrais les 

traiter maintenant? 

M. RANCOURT: Parce que ... 

LE TRIBUNAL: Pourquoi ... 

M. RANCOURT: ... ils sont pertinents .... 

LE TRIBUNAL: ... ils seraient admissibles 

main tenant? 

M. RANCOURT: 

question ... 

LE TRIBUNAL: 

M. RANCOURT: 

LE TRIBUNAL: 

documents-la. 

Parce qu'ils sont pertinents ala 

On n'a pas ... 

... des refus. 

... decide l'admissibilite de ces 



59 

5 

10 

15 

20 

25 

30 

AG oo87 (t2/94) 

141 

M. RANCOURT: Dans la motion principale, ... 

LE TRIBUNAL: Oui. 

M. RANCOURT: ... on n'a pas decide. 

LE TRIBUNAL: Alors pourquoi ils s eraient 

admissibles maintenant? 

M. RANCOURT: Parce qu 'ils sont pertinents a la 

motion pour les refus, M. le Juge. 

LE TRIBUNAL: Non. Elargir toujours votre Avis 

de motion avec les documents vous n'avez pas eu la 

permission de deposer. 

M. RANCOURT: Je .... Je .... En les introduisant 

ici, je ne les introduis pas dans la motion 

principale. Je .... 

LE TRIBUNAL: Mais vous voulez mettre en 

preuve. <;a fait la meme chose. 

M. RANCOURT: Ils peuvent etre exclus si la 

decision .... 

LE TRIBUNAL: Mais non. Je peux pas me fier 

sur u·n document sur lequel on n'a pas encore 

tranche la question d'admissibilite. 

M. RANCOURT: Mmm. Je pense que le 

document - je crois que le document "W" n'est pas 

un de ces documents-la, mais plutot un autre. Je 

sais pas - je ne sais pas s'il est dans cette 

categorie-la ou pas, mais je trouvais qu'il est 

important pour les refus parce qu'il relie M. Bruce 

Feldthusen, qui est un des ... 

MR. DEARDEN: Yes, it is. 

M. RANCOURT: ... un des deposants. 

MR. DEARDEN: It's subject to the leave 

application ... 

M. RANCOURT: Oui? 
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MR. DEARDEN: ... as well. 

M. RANCOURT: Okay. Mais dans - ce docu-

ment relie M. Rocket M. Feldthusen par rapport a 
moL Alors une des personnes dans la motion 

principale .. . . 

LE TRIBUNAL: Je repete encore, ... 

M. RANCOURT: D'accord. 

LE TRIBUNAL: ... M. Rancourt, ... 

M. RANCOURT: D'accord. 

LE TRIBUNAL: ... vous n'avez pas dans votre Avis 

de motion plaide que ~a fait partie d'une campagne 

de la part de l'Universite de debarrasser de vous. 

Vous avez plaide specifiquement que c'est une 

motion - la poursuite de Me St. Lewis contre ... 

M. RANCOURT: Monsieur .... 

LE TRIBUNAL: ... VOUS devrait etre suspendue 

parce qu'il y a une entente entre l'Universite et 

Me St. Lewis qui - contre la loi contre la 

champartie. Vous avez precise que, premierement, 

il y a eu une entente de rembourser les frais, et 

qu'il y a une partage des sommes, une promesse de 

la part de Me St. Lewis de partager les sommes 

qu'elle peut retrouver si elle fait une poursuite 

contre vous, et que, finalement, les motifs de 

l'Universite en s'appuyant- en- rentre dans cette 

entente avec Me St. Lewis pour payer ses frais -

que l'Universite voulait utiliser le fait de cette 

poursuite dans !'arbitrage contre vous. 

Vous n'avez pas plaide cette campagne, cette 

theorie que l'Universite a depuis longtemps cette 

campagne de debarrasser de vous, et que ~a fait 

tout un petit marceau de toute cette campagne. Ga 

c'est une belle theorie que vous lancez aujourd'hui 

pour la premiere fois. 
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M. RANCOURT: Et je cro1s, M. le Juge, que 

cette theorie est la verite et c'est la seule occasron, 

dans cette motion .... 

LE TRIBUNAL: Et mor Je va1s vous dire- Je 

repete encore- c'est pas- que vous avez plaide. 

On traite uniquement aujourd'hui du'une motion de 

refus a des questions qui ont ete posees dans le 

cadre d'un Avis de motion et un affidavit vous 

l'apportez- etaient beaucoup plus diminues que 

vous pretendez aujourd'hui. 

M. RANCOURT: Done, M. le Juge, si je 

comprends bien, vous dites que toutes les questions 

que je viens de lire par rapport aux motifs de 

M. Rock, vous les juges non-pertinentes? 

LE TRIBUNAL: Non-pertinentes. 

M. RANCOURT: D'accord. Alors je peux passer 

maintenant a !'examination de Mme St. Lewis. 

LE TRIBUNAL: Est-ce qu'il y a pas d'autres 

questions par rapport a M. Rock? 

M. RANCOURT: Non. C'etait .... 

LE TRIBUNAL: Et on devrait passer a 
Mme Delorme - parce que Me Doody ne peut pas 

venir ici - parce que Me Doody ne peut pas venir. le 

24 juillet. Il n'est pas disponible. 

M. RANCOURT: J'espere qu'on va pouvoir finir 

aujourd'hui. C'est mon but. Est-ce que vous dites 

que le 24 c'est une date pour continuer? 

LE TRIBUNAL: <;a c'est- le 24 pour les refus 

des interrogatoires au prealable. 

M. RANCOURT: Ah, oui. Done on pourrait 

d' a bard finir cette motion? 

LE TRIBUNAL: Oui, mais je voulais

Me Dearden est disponible, mais non pas ... 
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M. RANCOURT: Ah, d'accord. 

LE TRIBUNAL: ... Me Doody. Done il faudrait 

proceder .... 

M. RANCOURT: Ok a y. Done je peux- Je peux, 

de fac;on tre s courte, resumer la situation avec .... 

LE TRIBUNAL: Non. Vous abandonnez 12 et 13? 

Parce que c'etait refuse. 

M. RANCOURT: Oui. Parce que <;a avait ete 

refuse avant. 

LE TRIBUNAL: Ala part de M. Giroux. Okay. 

M. RANCOURT: Exactement. 

LE TRIBUNAL: Okay. 

M. RANCOURT: Done je les abandonne pas, 

mais y en deja - les decisions ont deja ete prises. 

LE TRIBUNAL: Oui, oui. 

M. RANCOURT: Done je peux rapidement, dans 

l'effort de sauver du temps ala Cour eta toutle 

monde, resumer la situation avec Mme Celine 

Delorme. Alors voici, et je pense que c'est 

relativement simple. 

Mme Delorme a soumis un affidavit dans lequel elle 

a in cl u deux exhib'i ts. Dans 1 'ex hi bit "A," c' eta it 

une espece d'encncer introduction - document -

accompany - qui accompagnait les - les comment

aires d'ouverture de l'Universite dans le Tribunal 

par rapport au travail. Ce document- j'ai toute 

raison de croire, avec document a l'appui, qu'il y a 

des erreurs dans ce document et que les avocats de 

l'Universite savaient que ces chases etaient en 

erreur. II y a me me un document qui montre, que 

j'ai ici, que l'avocat de l'Universite en chef, 

M. Harnden, a dit, effectivement- "Je vais corriger 

mon erreur a l'arbitre par rapport au contenu de ce 

document. " 
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cn§dibilite de la deposante par rapport a un docu 

ment qu'elle a mis devant la Cour dans cette 

motion. 

LE TRIBUNAL: Non, ma1s les faits pertinents du 

document qu'elle a depose devant la Cour, qui traite 

uniquement de ces propos que l'Universite aurait 

dit, la poursuite, les faits qu'y en trouve la 

poursuite de Me St. Lewis contre vous sont tels 

qu'ils sont enonces aux pages 12 et 13. Done il y a 

pas de contradiction. 

M. RANCOURT: Oui. 

M. RANCOURT: M. le Juge, je demande simple-

ment qu'on me permet de tester la credibilite de 

Mme Delorme par rapport a la veracite ... 

LE TRIBUNAL: Non, non. Non. 

M. RANCOURT: ... de ce qu'elle a dans son 

dossier. 

LE TRIBUNAL: Non. C'est pas pertinent, non. 

M. RANCOURT: D'accord. 

LE TRIBUNAL: Sur le point pertinent, ... 

M. RANCOURT: D'accord. 

LE TRIBUNAL: ... il y a pas de contradiction. 

M. RANCOURT: C'etait rna demande. 

LE TRIBUNAL: Okay. 

C'est la seule question? 

M. RANCOURT: Ben, toutes les questions se 

rattachent a <;a. 

LE TRIBUNAL: Okay. 

M. RANCOURT: Et aussi au degre de connais-

sances de Mme Delorme et de .... Mais par rapport 

aux points precisement pertinents, je pense que je 

peux abandonner <;a. 
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LE TRIBUNAL: Parce qu'ils ont repondu. 

Est-ce qu'on peut proceder avec la question de 

Me St. Lewis ou est-ce qu'il est mieux de rapporter 

c:;a, si c:;a va etre long? Parce que nous avons encore 

15 minutes. 

M. RANCOURT: Je pense qu'on peut la 

conclure. 

THE COURT: Are you done with .... 

MR. DOODY: Just- just so that I'm clear, Your 

Honour: as I understand it, Mr. Rancourt has 

either received a ruling from the Court or 

withdrawn - withdrawn on the basis ... 

THE COURT: Withdrawn ... 

MR. DOODY: ... on the .... 

THE COURT: ... on the understanding ... 

MR. DOODY: 

THE COURT: 

ruled on it. 

MR. DOODY: 

THE COURT: 

MR. DOODY: 

request·s. 

THE COURT: 

... on the basis .... 

... that the Court has already 

Exactly. 

And ceased. 

With respect to all of these 

<!o I'm n~t ~o~ng t~ '"~1·~~ '-' .l V b l V VV .l L c; 

"abandoned." I will write "already ruled on." 

MR. DOODY: That's fine. Including .... 

Including with respect to the Notices of 

Examination and the Summons to Witness. Those 

issues are now dealt with, as I understand it? 

LE TRIBUNAL: Pas si une categorie distincte. 

M. RANCOURT: C'est-a-dire que oui, je veux 

dire Ia Notice ou j'ai demande des documents ... 

LE TRIBUNAL: Mm-mmm, all right. 
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M. RANCOURT: ... pertinents a Mme Delorme, 

etant donne que j e n'avais plus pas .... 

LE TRIBUNAL: Et M. Rock egalement? 

M. RANCOURT: M. Rock - on n'a pas traite de 

cette question-la, je pense. 

LE TRIBUNAL: Non. C'est pour c;a on veut savoir 

la, parce que .... 

M. RANCOURT: Okay. M. Rock, j'aimerais 

regarder done la notice en question. 

LE TRIBUNAL: Ce sont des documents qu1 

ressemblent enormement meme documents que je 

crois M. Giroux .... 

M. RANCOURT: Done c;a va etre rapide. J'ai 

uniquement besoin de les regarder rapidement. 

Je pense que c'est l'onglet "B," 2-B demon livret, si 

je me trompe pas. 

LE TRIBUNAL: Deux? 

M. RANCOURT: Deux-B. 

LE TRIBUNAL: Deux-B. 

M. RANCOURT: 

j'avais demande: 

Vous voyez dans cette notice, 

"University's Improper motive- malice." 

Done c'etait clair, meme dans le motif. Mes 

opposants ne sont pas opposes a c;a a ce moment-la. 

LE TRIBUNAL: Deux-D. 

M. RANCOURT: Et done on a deja regie la 

question des paragraphes 7 et 8. 11 y a deja eu des 

decisions de la Cour sur c;a. Par contre, et le seul 

que j'aimerais .... 

LE TRIBUNAL: Non, non, mais est-ce que dans 

votre Dossier de motion vous avez comme une liste 

des refus? - parce que Me Doody avait prepare 

quelque chose. 
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And the contracts and funding agreements and/or 

terms of reference with the Cowlings law firm and 

with the BLG law firm, again, they come within the 

financial considerations on which Your Honour has 

already ruled. 

And in addition, the arrangements and the invoices 

with the BLG law firm are privileged, and the 

authority for that is the Sinclair Stevens case in the 

federal Court of Appeal that's in my Book of 

Authorities. 

M. RANCOURT: J'ai deja donne des precisions 

j'etais d'accord avec ce dernier point. 

Effectivement, tel qu'on a defini ce qui est 

pertinent dans les decisions qui avai-ent ete prises 

atijourd'hui, il y aurait probablernent tres peu de 

courriels. Le courriel que j'ai divulgue aujourd'hui 

est tres pertinent ala question de motif, .. 

LE TRIBUNAL: Mais vous avez, ... 

M. RANCOURT: ... mais si on exclut le motif .... 

LE TRIBUNAL: ... ce sens, tres elargi de - de 

motif, tres repandu. 

C'est la seule? 

M. RANCOURT: 

THE COURT: 

MR. DEARDEN: 

C'est un autre sujet. Done, OUI. 

Okay. We're out of time. 

Your Honour, could I just 

ask .... I know we're out of time, but there's one 

issue number 7- in the Joanne St. Lewis matter 

that does deal with Allan Rock, and with Mr. Doody 

here .... And I think you've already ruled on it. It's: 

"Can you undertake to instruct your 
counsel to provide all e-mail communica
tions with Allan Rock that are relevant to 
this litigation?" 
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THE COURT: The question IS the - the specific 

question is: 

" ... undertake to instruct your counsel to 
provide all e-mail communications." 

So that question. 

M. RANCOURT: Avant de prendre une decision, 

je veux faire des soumissions sur les propos de 

M. Dearden qui, d'apres moi, ne sont pas une bonne 

caracterisation de la situation, mais je regarde 

l'heure et je m'aperc;ois qu'on a peut-etre pas le 

temps. Alors je veux savoir s1 Je vais avoir le temps 

de faire une soumission. 

LE TRIBUNAL: Pense pas qu'on ale temps. 

I mean you can - you don't have to be here to deal 

with this. 

MR. DOODY: No. I think that's right, Your 

Honour. 

THE COURT: Okay. We'll deal with this on the 

next - July 24th. So we'll have to deal with 

Ms. St. Lewis' refusals at that time. We'll start that 

way and we'll continue with the refusals from the 

examinations for discovery. 

MR. DEARDEN: And there will be two motions, 

Your Honour. There will be my motion, and I'm 

sure Mr. Rancourt will have a motion as well. 

THE COURT: Okay. 

M. RANCOURT: C'est c;a. Et on n'a pas decide 

dans quel ordre nous allons faire ces deux motions. 

LE TRIBUNAL: C'est qui a signifie le premier 

ordinairement. 

M. RANCOURT: Non. C'etait simultane, parce 

que <;a s'est decide dans un- dans une conference 

pour la cause. 
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St. Lewis c. Rancourt 

Mardi, 
le 24 juillct 2012. 

(toho6) 

MR. DEARDEN: Good morning, Your Honour. 

I'll go get Mr. Rancourt. 

... Le greffier annonce l'ouverture du Tribunal 

LE TRIBUNAL: Bonjour, M. Rancourt. 

M. RANCOURT: Bonjour. 

THE COURT: So, to be clear: again today, 

Mr. Dearden, you can make your submissions in 

English without being translated- to you? 

M. RANCOURT: Oui. c;a a toujours ete comme 

<;a qu'on a fonctionne. 

LE TRIBUNAL: Okay. Maison continue toujours 

comme <;a. 

M. RANCOURT: Oui. 

LE TRIBUNAL: C'est uniquement le cas de 

representations que vous allez faire en fran<;ais. 

M. RANCOURT: Qui sont traduites. 

LE TRIBUNAL: Qui seront traduites pour 

M. Dearden. Okay? D'accord. 

La, je voudrais bel et bien .... Je sais qu'on continue 

toujours la question des refus ... 

MR. DEARDEN: Your Honour, sorry .... 

LE TRIBUNAL: . . . lors des contre-interrogatoires. 

MR. DEARDEN: My translators are standing 

there, Your Honour. 

THE COURT: Oh, okay. 

MS. BORRIS: We need to be affirmed, Your 

Honour, ... 

THE COURT: All right. I'm sorry. 
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MS. BORRIS: ... if it please the Court. 

MR. DEARDEN: And, Your Honour, while that's 

happening, may I have your permission again to use 

my Echo Smartpen to take notes? 

THE COURT: Sure. No problem. 

MS. BORRIS: Good morning, Your Honour. 

ODETTE BORRIS AND DANIEL RENAUD: AFFIRMED 

(as interpreters - French/English) 

... Interpretation to be provided sotto voce 
from French to English only, appearing 
herein indented and in italics in order to set 
it apart from what is spoken in the courtroom 

MR. DEARDEN: So, Your Honour, while they're 

getting into the booth, my list of things to do today 

would be firstly to deal with the defendant's 

champerty refusals motion with respect to Professor 

St. Lewis, and then the second motion would be 

Prof. St. Lewis's refusals motion in the libel action, 

and then followed by Mr. Rancourt's refusals 

motion in the libel action. 

M. RANCOURT: M. le Juge, je dois soulever un 

point i(lnportant immediatemen t avant de 

commencer la seance. 

We do have an important point 

here. 

Pour les refus, cec1 est la premiere occasiOn devant 

le Tribunal. ... 

This is the first occasion in front 

of the Court. 

Et je m'excuse. J'ai laisse mes lunettes de lecture a 
la maison. Je vais peut-etre avoir un peu de 

misere. 

AG 0087 (12194) 
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I'm sorry, I may have a bit of a 

problem. I left my reading 

glasses at home. 

Mais c'est la premiere occasion devant le Tribunal 

de soulever cette question difficile depuis que cette 

position s'est cristallisee pour moi. 

This is the first opportunity zn 

front of the Court to bring up this 

difficult question. 

Je demande que la motion presente soit ajournee 

pour me permettre d'etudier le proces-verbal de 

notre derniere seance et de deposer une motion 

pour demander que vous vous recusiez pour crainte 

raisonnable de partialite et apparence d'un conflit 

d'interet. 

I ask that the present matter be 

adjourned to allow me to read up 

on the transcript from the last 

and I ask that you recuse yourself 

for appearance of lack of 

confidentiality. [sic! 

C'est la premiere occasion devant le Tribunal. 

J' avais des craintes et des impressions depuis notre 

premiere conference sur la cause le 8 fE~vrier 2012, 

mais pour moi il y a maintenant un patron qui s'est 

etabli que je viens de comprendre, qu'il me paralt 

concret et reel main tenant .... 

From our first conference on the 

8th of February heard by yourself, 

I now have established that I have 

understood .... It appears concrete 

and real for me .... 
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Immediatement apres notre premiere seance du 

20 juin 2012 sur la motion des refus pour la motion 

champartie, j'ai commande le proces-verbal en 

urgence le 22 juin 2012. 

Immediately after our first hear

ing on June 20th, 2012 on the 

refusals motion for the champerty 

motion, I ordered the transcript 

on the 22nd of June, 2012. 

LE TRIBUNAL: Mm-mmm. 

M. RANCOURT: Je n'ai pas encore rec;u ce 

proces-verbal. J'ai besoin de ce proces-verbal pour 

preparer la motion pour que vous vous recusiez 

pour crainte raisonnable de partialite. C'est une 

motion difficile et une position difficile que je dois 

maintenant prendre et que je dois maintenant 

expnmer. 

I have yet to recezve that tran

script. I need that transcript to 

allow me to prepare the motion 

for your recusal because you have 

been partial. It is a difficult 

position that I need to now 

communicate to the Court and that 

I now need to express to you. 

En tant que personne non-represente, auto

represente, j'avais des impressions, des premieres 

reactions qui etaient perturbes, et maintenant je 

vois un patron, surtout suite a notre toute derniere 

rencontre du 20 juin 2012 dans la motion presente, 

et encore un patron, je crois, qui emmenerait une 

personne raisonnable et informee a avoir une 
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crainte raisonnable de partialite et d'un esprit 

ferme devant les questions de la motion de 

champartie et la motion pour refus et la cause en 

general. 

As an individual- as an unrepre

sented, or self-represented, party, 

I was perplexed by your initial 

reactions and now, especially 

given the 20th of June, 2012 in the 

current refusal·motions- and now 

I believe that a reasonable person, 

an informed, would see your 

partiality, given the questions 

with the champerty motion and 

the refusal motions, as well as the 

case in general. 

Je veux mettre sur Ie proces-verbal de la Cour des 

elements qui m'emmenent a cette position 

aujourd'hui. Ces elements sont incomplets sans le 

benefice du proces-verbal de la derniere seance, 

mais Ies voici; je les presente pour appuyer rna 

demande d'ajournement aujourd'hui. 

I will now put on the record the 

items, or issues, that make me 

raise this today. Without the 

benefit of the transcript, this list 

will be incomplete. However, I 

will give you the list supporting 

my motion for adjournment. 

A la conference sur la cause du 8 fevrier 2012, no us 

avions la tache, entre autres, de ceduler rna motion 

pour champartie et maintenance qui a comme but 
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premier de radier ou d'arreter l'action. La Notice 

de motion etait devant la Cour le 8 fevrier. 

At the case conference of the 8th of 

February, 2012, we had the task, 

among others, to schedule the 

champerty motion which aim is to 

either stop or cancel this case -

on the 8th of February. 

J'ai un extrait du proces-verbal du 8 fevrier ici en 

commen<;ant a la page 21 - en fait, c'est les pages 

21 a 35· J'aimerais souligner quelques elements de 

ce proces-verbal. 

I have an extract of the transcript 

of the 8th of February starting at 

page 21 -page 21 to 35· I have 

underlined a few elements of that. 

MR. DEARDEN: I'll just go on record, by the 

way, Your Honour, ... 

M. RANCOURT: Je veux .... 

MR. DEARDEN: . . . that Mr. Rancourt has not 

given me any prior notice that he was going to be 

making the submissions that he is making now, nor 

that he was going to be handing out the material 

that he's handing now; and I also will be strenu

ously objecting to his latest move here to delay the 

trial of this action. 

M. RANCOURT: J' a ccepte mal cette caracterisa-

tion de M. Dearden et je ne mets pas ces documents 

en evidence, mais simplement pour un guide pour 

expliquer pourquoi dans les arguments pour un 

ajournement .... 

I don't accept this characteriza

tion by lv!r. Dearden. This is to 
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explain why I am asking zn my 

argumentation for an 

adjournment. 

M. RANCOURT: Ala page .... 

MR. DEARDEN: And just for clarity of the 

record .... 

M. RANCOURT: Ala page 21. ... 

MR. DEARDEN: Just for clarity of the record, 

Your Honour, if I could, could you have 

Mr. Rancourt confirm that he is not disputing the 

fact that he did not give me any prior notice that he 

was going to seek an adjournment today and claim 

that you are biased. Can we just have him 

confirm ... 

LE TRIBUNAL: C'est vrai? 

MR. DEARDEN: ... for the record? 

LE TRIBUNAL: Vous n'avez pas averti 

M. Dearden? 

That's true? You didn't give 

Mr. Dearden any warning? 

M. RANCOURT: J'ai prepare ces inateriaux ces 

derniers jours. 

I have prepared .... 

LE TRIBUNAL: Mais vous l'avez pas averti. C'est 

vrai? 

You haven't given him any notice. 

M. RANCOURT: Non. C'est vrai. 

No. That's true. 

LE TRIBUNAL: Okay. D'accord. 

All right. So no notice was given. 

M. RANCOURT: 

mots, M. le Juge. 

J'ai pas compris vos derniers 
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I didn't hear your last words. 

LE TRIBUNAL: D'accord . 

"All right," is what I said . 

M. RANCOURT: Okay. 

LE TRIBUNAL: J'ai compns. 

I understood. 

M. RANCOURT: Done, ala page 21, la question 

de champartie, vous dites, M. Le Juge: 

"La question de champartie touche 
uniquement le cas entre Mme St. Lewis et 
l'Universite. Done <;a n'affecte pas le bien
fonde de la poursuite de libelle diffama
toire contre vous." 

So on page 21, the champerty 

zssue, you say : 

"That will be solely 
judged on the relationship 
between Ms. St. Lewis and 
the University and it 
doesn't deal with the 
defamation suit against 
you." 

Un peu plus bas, a la page 22, vous dites : 

"Le Tribunal tranche la question de 
champartie et dit, bon, et annule ! ' entente 
entre elle et l'Universite au sujet des 
frais." 

Further, you say : 

"The Court will rule on 
champerty and will cancel 
- or would cancel - with 
regards to loans, the 
agreement on loans." 
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Ala page 23, vous dites, et ce sont que des extraits: 

"C'est un gaspillage significatif des 
ressources." 

"Du temps et des parties en question de la 
Cour?" 

<;a c'est moi qui dis <;a. Et vous repondez: 

"Mais <;a ne touche pas la question. Okay?" 

On page 23 - these are all 

extracts: 

"This zs a waste of 
resources, of time." 

rm saying that. 

And you answer: 

"But it doesn't deal with 
the issue." 

Ensuite, a la page 24, je dis: 

"Alors, M. le Juge, ce que je veux dire c'est 
que si la motion pour champartie a un 
succes, l'action entiere est annulee." 

On page 24, I say: 

"Also, Your Honour, what 
I'm saying is that if the 
champerty motion is 
successful, the entire 
action is brushed aside." 

Et vous dites: 

"Non." 

You say: 

"No." 
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Ensuite, ala page 25, je dis: 

"Peut etre annulee. C'est-a - dire qu ' il y a 
une bonne chance que }'action soit annulee, 
etant donne la jurisprudence." 

On page 25, I say: 

"It could be struck. 
There's a good chance 
that, given case law." 

Et VOUS dites: 

"Non, non. Citez-moi une cause ou }'action 
a ete annulee." 

And you say 

"No, no. Give me case 
law where an action was 
struck." 

Ensuite vous dites, un peu plus bas a la page 25: 

"Montre-moi une decision." 

And then you say , a little further 

on page 25: 

"Show me case law." 

Ensuite je passe ala page 29. Vous dites en haute 

page a la ligne 3: 

"Cette cause-lane cite pas .... C'est pour. ... " 

Then on page 29 , you say, at the 

top of the page on line 3: 

"This case, it's not 
applicable." 
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Et je dis: 

"Je su1s d'accord, M. le' Juge." 

And I say: 

"I agree." 

Vous dites: 

"Ce n'est pas pour la proposition de la 
poursuite- que la poursuite annule." 

"It is not for the proposi
tion of the suit - that the 
suit is nul." 

Ensuite, ala page 31, vous dites, ala ligne 16: 

11 Mme St. Lewis fait une poursuite contre 
vous de libelle diffamatoire. 11 

On page 31, you then say, on 

line 16: 

"Mrs. St. Lewis has 
launched a libel suit and 
defamation suit against 

" you. 

Ensuite vous poursu1vez: 

"Le bien-fonde de cette poursuite ... II 

And then you pursue: 

"The foundation of this 
lawsuit is not that." 

Et vous poursu1vez: 

II > t c > t ... ce n es pas ~a. e n es pas 
!'introduction .... " 

Excusez-moi, ~a c'est pas pertinent. 
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I'm sorry, that's not quite .... 

Vous dites: 

11 Le merite de cette poursuite n'est pas 
tranche par la question de champartie. II 

"The merit of this suit is 
not dealt with the 
champerty motion issue." 
[sic] 

Et un peu plus loin, a la page 32, vous dites: 

II <;a touche uniquement a la question, 'Est
ce qu'elle a le droit d'avoir l'universite 
payer ses frais?'" 

And on page 32, you say: 

"It only deals - solely 
deals - with: does she 
have the right to have the 
University pay her legal 
costs?" 

A la page 33, vous dites: 

"Mais vous n'avez pas identifie dans vos 
materiaux une telle decision." 

On page 33, you say: 

Et je dis: 

"But you haven't identi
fied in your materials 
such a case law." 

"Mais, M. le Juge, je n'ai pas eu !'occasion 
de fa ire mon Factum, rna is je crois .... " 

Andlsay: 

"Your Honour, I did not 
have the opportunity to 
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prepare a Factum, but I 
do believe . ... " 

Ensuite, ala page 35, vous dites: 

"Non? Je peux vous dire que c;a n e vaut pas 
la peine. Franchement, la question d e 
!'entente, <;a va etre tranche e avant le 
proces." 

And then, on page 35, you say : 

"No? I can tell you that 
this is not worth .... 
Frankly, the agreement
the agreement issue will 
be dealt with before 
trial." 

Je va1s soumettre qu'une personne raisonnable et 

informee aurait, en entendant ces mots, une crainte 

raisonnable que votre esprit etait ferme a la possi

bilite que la motion pour maintenance et 

champartie pouvait mener a l'arret de la cause 

principale meme si plus tard vous admettiez la 

possibilite. 

I submit that a reasonable and 

informed person could, hearing 

these words, have a belief that, 

given your words - that the 

champerty motion could lead to 

the full action being struck, even 

though you precluded that 

possibility.[sic] 

Plus loin dans la meme conference sur la cause ala 

page 81 du proces-verbal du 8 fevrier 2012- et la 

j'ai un autre extrait juste a page 81 et 82 de ce 

meme proces-verbal que je peux vous donner. 
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Further, in the same case confer

ence on page 81 of the transcript 

on the 8th of February, 2012- and 

there [ have another extract, 

page 81 and page 82 of that tran

script, which I can hand up to you 

and give to Mr. Dearden. 

LE TRIBUNAL: Vous devriez, M. Rancourt, ... 

Mr. Rancourt, ... 

M. RANCOURT: Oui. 

LE TRIBUNAL: Si vous retirez d'un proces

verbal, vous devriez le fournir au complet et non 

pas tirer de certaines pages . 

... if you take an extract from a 

transcript, you should be supply

ing it in its entirety. 

M. RANCOURT: Oui. Je comprends c;a, M. le 

Juge. J'ai fait c;a ala derniere minute ... 

Yes. I understand. But I did that 

at last minute. 

LE TRIBUNAL: Ah, non, ma1s dans .... Ecoute. 

No. But we .. . 

M. RANCOURT: ... et .... 

LE TRIBUNAL: On doit avoir toute la tran

scription, toutle proces-verbal. 

... need the full transcript, the full 

transcript. 

M. RANCOURT: Oui. En ce moment 

aujourd'hui, je ne fais que mes arguments. 

Presently, I .... 

LE TRIBUNAL: On ne peut pas re- pieger ici et 

Ut, trouver des - des - des remarques d'une page ou 
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de l'autre, de sauter d'une page a l'autre. Faut le 

prendre dans son ensemble. 

You cannot extract here and there 

remarks from one page or another 

and jump from one page to 

another. You have to take those 

extracts in their totality. 

M. RANCOURT: Aujourd'hui- M. le Juge, je ne 

fais que presenter mes arguments pour ajourner 

aujourd'hui et sans mettre des documents devant la 

Cour. C'est ce que j'ai pu preparer a la derniere 

minute. 

So here I am only presenting -

making my arguments for an 

adjournment. 

LE TRIBUNAL: Mais c'est un document qui est en 

date depuis le mois de f{~vrier. On a eu plusieurs 

conferences relatives a la cause par la suite. Et la, 

vous soulevez la premiere fois le 24 juillet que les 

remarques que j'ai fait au mois de fevrier. ... Et 

de puis ce temps-la j 'ai pris autres decisions ou vous 

etes mis en appel- c'est-a-dire la "open-court 

principle." Vous n'avez jamais touche cette 

question que j'etais prejuge contre vous pour 

presider a des motions traitant des refus lors des 

interrogatoires ou des contre-interrogatoires. 

But this is a document that's dated 

since February. We've had 

several case conferences since -

subsequently. And now you're 

raising for the first time, the 24th 

of July, that the remarks that I 
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made in February .... And since 

that time, I have taken other deci

sions where you've appealed my 

rulings- for example, the open

court principle- and you didn't 

deal with this question that I was 

prejudiced and biased against you 

and unable to preside over 

motions dealing with refusals dur

ing the discoveries or the cross

examinations on affidavits. 

M. RANCOURT: Monsieur .... 

LE TRIBUNAL: <;a c'est .... 

M. RANCOURT: Oui. 

LE TRIBUNAL: Ce proces-verbal existe depuis 

longtemps. 

So this - this transcript has been 

available for a long time. 

M. RANCOURT: Oui. M. le Juge, permettez-moi 

d'expliquer. Comme j'ai dit au debut, je ne fais que 

faire un rappel historique, mais ce sont des evene

ments de notre toute derniere seance qui me pre

occupe le plus; et si vous voulez, j e peux aller de 

l'avant a ces evenements-la. Si vous avez une 

0 bj ection a ce que j e 'lisse les elements que j e pense 

se rattachent .... 

Yes. Let me explain, Your Honour. 

As I said at the beginning, all I'm 

doing today is going over the 

historical, but it's the last occur

rences from our last case confer

ence that concern me the most. So 
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that's why I'm putting those. And 

if you object that I use those ele

ments that I think pertain .... 

LE TRIBUNAL: Non. Si je n'ai pas un proc€~s

verbal au complet, surtout des evenements de 

U~vrier .... Moi, je prends connaissance de tout ce 

qui s'est passe depuis ce temps-la. Sans doute, 

vous n'avez pas aime les resultats que vous avez 
' 

reconnus ala derniere seance. 

No. If I don't have a complete 

transcript, especially the one from 

February .... I will take- be made 

aware of everything: Unlikely 

or likely, you have not appre

ciated the rulings and results 

from the last motion, or case 

conference. 

M . RAN C 0 U R T: La n' est pas 1 a question, M. 1 e 

Juge. Alors permettez-moi de faire mes arguments, 

s'il vous plait. 

That's not the question, Your 

Honour. So please allow me to 

make my arguments. 

MR. DEARDEN: No. 

M. RANCOURT: Je vais .... 

MR. DEARDEN: No. 

No. 

M. RANCOURT: Je vais done .... 

I will therefore .... 

MR. DEARDEN: Just a minute. 

M. RANCOURT: Je vais done ... . 

MR. DEARDEN: Mr. Rancourt, .. . 
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LE TRIBUNAL: Attendez un instant. 

Please wait a moment. 

MR. DEARDEN: ... can you please sit down so 

that I can address the Court, please? 

LE TRIBUNAL: Attendez un instant. 

MR. DEARDEN: Your Honour, Mr. Rancourt 

isn't putting grounds for an adjournment on the 

record when he's pointing to passages of an incom

plete transcript back in February. What he's doing 

is arguing his bias motion and putting these things 

on the record - probably for the purpose of that he 

can write a blog, or Mr. Hickey, who is with us 

again, can write a blog on ... 

M. RANCOURT: Je dois m'objecter. 

I must object. I must object. 

MR. DEARDEN: ... his Student's-Eye View. 

LE TRIBUNAL: Attendez. 

M. RANCOURT: Completement inapproprie. 

It's highly inappropriate. 

MR. DEARDEN: Okay? 

LE TRIBUNAL: Attendez. 

MR. DEARDEN: And it is completely inappro-

priate for Mr. Rancourt to be arguing his bias 

motion that he didn't give notice on. And I want 

the Court to know that there was twice last week 

where Mr. Rancourt offered me an opportunity to 

adjourn today's proceedings. He has- and you'll 

be hearing about this today if we do continue - he 

has put an affidavit in of a Mireille Gervais, 

knowing that slie would not be available for my 

cross -examination, ... 

M. RANCOURT: C'est faux. 

That's not true. 
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MR. DEARDEN: ... and then offered me .... 

Will you please be quiet? 

M. RANCOURT: Je m'objecte. 

I am objecting. 

LE TRIBUNAL: Non, non. 

MR. DEARDEN: You will have your opportunity, 

s 1 r. 

M. RANCOURT: Je m'objecte .. . 

MR. DEARDEN: You will have .. . 

M. RANCOURT: ... a ces caracterisations. 

I am objecting, Your Honour. 

MR. DEARDEN: ... your opportunity. 

LE TRIBUNAL: M. Rancourt, ... 

M. RANCOURT: Absolument faux. 

LE TRIBUNAL: ... vous aurez- vous aurez pouvou 

repondre. 

You will be able to reply. 

MR. DEARDEN: He put in an affidavit in 

Prof. St. Lewis - in his refusals motion for 

Prof. St. Lewis's examination of Mireille Gervais at 

the very last second that he could do it on Friday, 

the 13th. He had that affidavit since July the gth. I 

say on the weekend 'cause Friday - I got it just 

before office hours ended. I write him on the 

Sunday. I serve him with a Notice of Examination. 

He immediately writes me back and says, "She's 

gone 'til August 2nd but I'll give you an 

adjournment." 

I'll get into that In more detail because I'm actually 

going to seek costs on a full-indemnity basis for 

what he did there. 

Then he also cross-examined ... 
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M. RANCOURT: M. le Juge, ... 

Your Honour, but ... 

MR. DEARDEN: ... on Friday . ... 

LE TRIBUNAL: Asseyez-vous . 

M. RANCOURT: ... la motion qui va venu .... 

... I want to intervene. 

LE TRIBUNAL: Asseyez. 

MR. DEARDEN: No. I'm just putting on the 

record, Your Honour, that this- there was attempts 

by Mr. Rancourt to adjourn today's three motions. 

And that was the first one, Mireille Gervais' cross

examination. "We'll adjourn today and you can 

cross her when she's back in August." 

And then he cross-examined our process server, [sicl 

who we sent to try to attempt to personally serve 

Ms. Gervais on Friday the 13th, and he couldn't. He 

served at the office. 

And again - so then Mr. Rancourt serves me with a 

Notice to Cross-examine the process server and I 

say, "He's on holidays Monday but he is available 

on Friday." 

He initially refuses to do any of that. "No." You 

know, "You can have an adjournment, but I," you 

know, blah, blah, blah. So .... 

M. RANCOURT: C'est completement faux. 

It's false. 

LE TRIBUNAL: Asseyez-vous. 

M. RANCOURT: Et les ... 

LE TRIBUNAL: Asseyez . 

M. RANCOURT: ... documents le montrent. 

And the documents show it. 

LE TRIBUNAL: Asseyez-vous. Asseyez-vous. 
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Please sit down, szr. 

MR. DEARDEN: So he's twice tried to seek an 

adjournment of today; and to, without notice, stand 

up now and ask that these three motions be 

adjourned is nothing but his attempt again to get an 

adjournment that I was not agreeing to because 

Prof. St. Lewis wants to get on with this libel action 

as fast as possible. And that's what he's doing, in 

my respectful submission. 

He could have ordered the June 2oth transcript on 

an expedited basis. We are - what? - July 24th 

today. He could have ordered that on an expedited 

basis. He did not do that. He would've had it. He 

could have filed a proper motion. Didn't do it. He 

knows the Rules actually better than - than, I 

think, half the people in this city. He knows what 

he's doing; and to do what he's doing now is com

pletely objectionable. 

LE TRIBUNAL: M. Rancourt, j'insiste. Vous 

devez preciser les motifs sur lesquels vous dites que 

je devrais me retirer. 

Mr. Rancourt, I insist that you be 

precise about the grounds on 

which you say that I should recuse 

myself. 

M. RANCOURT: Qui. Si j'ai bien compns, M. le 

Juge, vous me derriandez de preciser ces motifs; 

c'est-a-dire preciser les raisons pour lesquelles je 

fais cette demande. C'est c;a? 

Yes. If I understood correctly, 

Your Honour, you're asking me to 

be more precise with these 
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grounds; that is, be precise about 

my reasons for which I'm bringing 

about my request, yes? 

Et oui, je suis pret a faire <;a. Je SillS en milieu de 

presentations mais je - j'en ai pour une aut1.·e Clnq 

ou dix minutes. Et c'est des chases qui 

m'inquietent beaucoup et je veux les presenter tres 

clairement, sans plus d'interruptions, je l'espere. 

I am ready to do that. I'm in the 

middle of my presentation. I have 

another Jive to ten minutes of 

presentation. And these are 

things that preoccupy me a lot 

and I will present them very 

clearly without any further 

interruptions - I hope. 

LE TRIBUNAL: Est-ce que ... 

Do you .... 

M. RANCOURT: Mais .... 

LE TRIBUNAL: ... vous tenez sur des chases que 

j'ai dites au courant des conferences relatives ala 

cause lors de !'audition de la derniere motion ... 

Are you talking about things that 

I was aware during case confer

ences or the last hearing or ... 

M. RANCOURT: Non. 

LE TRIBUNAL: ... ou autre chose? 

... other things? 

M. RANCOURT: Oui, autre chose sfi.rement. Et 

je vais les presenter. Donnez-moi une chance, s'il 

vous plait, M. le Juge. 
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Well, yes, other things. I want to 

present them. Please} Your 

Honour, give me a chance. 

Mais avant de poursuivre c;:a, Je veux m'objecter ala 

mecaracterisation des faits queM. Dearden vient de 

faire. C'est absolument, a mon sens, enorme. I1 y a 

des documents; il y a des courriels qui montrent les 

dates. Il y a une contorsion des faits, que je 

n'apprecie pas du tout. 

But before going zn that vein, I 

want to object to the mischarac

terization of the facts from 

Mr. Dearden, which, in my sense, 

is huge. There are documents, 

e-mail showing dates. There's a 

contortion of facts, that I don}t 

appreciate at all. 

Et en plus, M. le Juge, j'ai remarque que quand 

M. Dearden a parle de bloguer et de M. Hickey, j'ai 

remarque votre regard avec les yeux agrandis qui 

regardaient vers M. Hickey. 

And on top of that, Your Honour} I 

noticed that Mr. Dearden talked 

about blogging. I noticed your 

look with big eyes in the direction 

of Mr. Hickey. 

Amon sens, M. le Juge, les blogs, les medias, c;:a 

fait partie du concept de la cour ouverte .... 

In my opinion, the blogs, the 

media, that is part of open-court 

concept. 

MR. DEARDEN: Just. ... Just for the record, 

Your Honour, ... 
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M. RANCOURT: . . . et on n'a pas ... 

We didn't do . . . . 

MR. DEARDEN: ... I want to ... 

M. RANCOURT: ... on n'a pas .... 

MR. DEARDEN: .. . object to what he said here, 

what was .... 

Excuse me, sir. You're not .... 

M. RANCOURT: Il est en train de 

m'interrompre .... 

He's in the process ... 

MR. DEARDEN: You're not going .... 

M. RANCOURT: ... pendant que moL ... 

... of interrupting me. 

M. RANCOURT: Alors .... 

THE COURT: Sit down, Mr. Dearden. 

Je reviens . Je donne cinq minutes pour preciser les 

motifs sur lesquels vous dites je devrais me retirer 

de ce dossier. 

I come back now to .... I'm gzv1ng 

you five minutes to be more pre

cise on the grounds upon which 

you rely to say that I should 

recuse myself. 

M. RANCOURT: <;a va peut-etre prendre sept 

minutes, M. le Juge. 

It might take seven. 

LE TRIBUNAL: Cinq. Je vous donne c1nq. 

I am giving you five. 

M. RANCOURT: Alors, je vais essayer de faire le 

tri, dans ce cas-la. Donnez-moi quelques secondes 

pour faire c;a. 
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So I'll try and go through it in 

that case and just take out the 

significant items. Give me a few 

seconds to do that, please. 

Okay. Le 20 juin 2012, l'Universite avait m1s de 

l'avant un affidavit de Me Roussy. 

June 20th, 2012, the University 

had put forth an affidavit from 

Maitre- from Alain Roussy. 

Est-ce que c'est le meilleur exemple? 

M. le Juge, la contrainte dans le temps me - me 

stresse beaucoup. 

You know, the fact that I'm 

limited with time, I'm very 

stressed. 

LE TRIBUNAL: Ecoute. Vous avez fait <;a a la 

derniere minute. 

Well, you did that at the last 

minute. I'm listening to you. 

M. RANCOURT: Oui. 

LE TRIBUNAL: Je vous entends. J'aurais pu dire 

uniquement que vous n'avez pas donne un avis au 

prealable, c'est rejete. 

I could have said uniquely you 

didn't give forward motives and 

it's rejected. 

M. RANCOURT: Merci de m'entendre, 

M. le Juge. 

Well, thank you on my behalf, 

Your Honour. 

LE TRIBUNAL: Est-ce que vous tenez unique

ment- vous basez votre motion sur des remarques 
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que j'ai fait lors des conferences relatives ala cause 

ou dans le contexte de !'audition de la derniere 

motion? 

Do you insist uniquely - uniquely 

-singularly- on comments I 

made at case conferences, or in 

the context of the last motions 

he a ring? 

M. RANCOURT: Non, M. le Juge. 

No. 

LE TRIBUNAL: Autre chose? 

Other things? 

M. RANCOURT: Oui, autre chose aussi. 

Yes, also oth~r things. 

LE TRIBUNAL: Qu'est-ce qui est central? 

Okay. What are they? 

M. RANCOURT: Alors, il y a }'ensemble de 

certaines choses que vous avez dites pendant nos 

rencontres. 

WelC there's the whole of certain 

comments that you made during 

our meetings. 

On a eu trois rencontres pour la cause, Je cro1s- le 

8 fevrier, le 4 avril et le 4 mai- et aussi pendant la 

dernii~re rencontre dans cette motion, qui etait le 

20 juin; et aussi en faisant ce travail maintenant 

que ~a se concretise dans mon esprit. J'ai fait une 

recherche sur le Web a votre regard, M. le Juge, et 

j'ai trouve des elements qui sont tres inquietants. 

We had three meetings for the 

case, right?- 8th of February, 

April 2nd, May 4th- and also the 
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last meeting, 2oth of June, for this 

motion; and also the work that 

was done now that it's becoming 

clear in my mind. I did a search 

on the Web about you, Your 

Honour, and I found elements that 

are very preoccupying. 

LE TRIBUNAL: Okay. 

M. RANCOURT: Et entre autres .... 

Among others .... 

Et done, vous - si je comprends bien, vous voulez 

que j'aille aces elements-la, qui sont ... 

LE TRIBUNAL: Oui. 

M. RANCOURT: ... les elements additionnels. 

If I understand correctly, you 

want me to touch on the addi

tional elements that I have. 

Alors, j'ai ici- trouve un article, auquel je viens 

juste de decouvrir en faisant cette recherche il y a 

un Jour, qui a apparu dans le Citizen le 24 avril 

2012. 

So here I have .... I found about 

you an article -I just discovered 

this a day ago- that appeared the 

24th of April, 2012, an article that 

appeared in The Citizen. 

J'en donne une copie aM. Dearden et je vous en 

donne une cop1e. 

I give you a copy, and a copy to 

Mr. Dearden. 

Dans cet article, qui pourrait contenir des erreurs 

factuelles mais qui aussi pourrait etre correct - de 
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toute fa<;on, c'est ce que le public voit- on dit, a 1a 

premiere page .... 

In this article, that may, or could, 

contain factual errors - may or 

may not- but in any event, this zs 

what is read by the public, it is 

stated on page one .... 

On parle de votre fils et on dit: 

.we talk about your son, and it 

says: 

"Beaudoin is still picking his way through 
the rocky landscape of grief." 

Done cette affaire vous preoccupe encore beaucoup. 

So this - you're still preoccupied 

by that. 

Et un peu plus bas, on dit: 

And a little further: 

"Says Beaudoin, 'One impulse you have 
when you lose a child is to make sure their 
name isn't lost and people remember 
them.'" 

Dans !'article vous expliquez que c' est une chose 

que vous faites pour garder la memoire de votre fils 

en vie. 

In the article you explain that this 

is something that you do to keep 

the memory ofyour son alive. 

Et un peu plus tard dans cet article, il est dit: 

And a little further in this article, 

30 it is said: 

AG 0087 (12/94) 

"The first - after a few rough months, the 
first step his family took was to set up a 
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scholarship in Ian's name at the University 
of Ottawa Law School. Beaudoin was also 
delighted that the law firm Borden Ladner 
Gervais, where his son was a second-year 
patent lawyer, named a meeting room after 
h . " I ill. 

Et ensuite on vous cite en disant: 

And then you're quoted: 

"So every day someone says, 'You can meet 
in the I an Beaudoin Room. "' 

Alors il y a, M. le Jug e .... 

So therefore there zs, Your 

Honour .... 

MR. DEARDEN: What you just did, 

Mr. Rancourt. ... 

M. RANCOURT: M. le Juge .... 

MR. DEARDEN: I am objecting. 

LE TRIBUNAL: Attends. 

M. RANCOURT: Pourquoi cette interruption? 

Why is there an interruption? 

MR. DEARDEN: What you just did ... 

LE TRIBUNAL: Attendez. Just wait. 

MR. DEARDEN: ... Is sickening. It is sickening, 

what you just did, su. 

M. RANCOURT: Pourquoi a ce que .... 

MR. DEARDEN: I'm putting that on the record. 

I cannot believe that you would do that. 

M. RANCOURT: M. le Jug , je - je - je prends 

note que vous permettez une telle interruption - ce 

qui n'est pas correct done, ce que M. Dearden a fait. 

C'est comment .... 

Your Honour, I take notice that 

you are allowing such an 
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interruption. What is not right .... 

What is not .... 

MR. DEARDEN: No. I did it knowing full well, 

Mr. Rancourt, that you were going to object; and 

I'm standing up again saying what you just did has 

me actually shaking. I'm actually shaking- that 

you would do that, su. 

M. RANCOURT: Moi, je trouve ces comment-

aires inappropries. 

I find that comment 

inappropriate. 

LE TRIBUNAL: Je trouve .... 

I find .... 

M. RANCOURT: Alors .... 

LE TRIBUNAL: Je trouve vas remarques telle

ment choquantes et provoquantes, qui voulaient 

utiliser l'angoisse que j'eprouve au deces de man 

fils et d'un projet qu'on a lance dans la commu

naute a sa memoire, ou pretendent que cet esprit 

d'angoisse me bouleverse tellement que je suis 

incapable de trancher les questions en jeu, je - je 

trouve c;a .... 

I find your remarks so provoca

tive and so insulting, that you 

would use them, the anguish that I 

would be going through as a 

result of the death of my son, and 

a project that was launched in the 

community in his memory, to pur

port that this feeling of anguish zs 

so perturbing to me that I am 

incapable of ruling questions at 

issue. I find it .... 
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M. RANCOURT: Je n'ai pas pretendu c;a , M. le 

Juge. J'aimerais corriger. Je n'ai pas ... 

I did not put that out there. I'd 

like to correct. 

LE TRIBUNAL: Jetrou' .... 

M. RANCOURT: ... pretendu c;a. 

LE TRIBUNAL: Je trouve tellement choquant 

qu'un homme qui se dit professionnel a la recherche 

de la justice a pu pench e r aussi bas que c;a. 

I find it so- so shocking that a 

man who would claim to be pro

fesssional, seeking justice, would 

have stooped so low as to do that. 

M. RANCOURT: Mais permettez-moi de faire 

mon argument, M. le Juge. 

But please allow me to make my .... 

LE TRIBUNAL: Votre motion est completement -

de retard - est rejetee. 

Your motion is out of time and it 

is not granted. 

M. RANCOURT: M. le Juge .... 

LE TRIBUNAL: Nous procedons. 

M. RANCOURT: M. le Juge, ... 

LE TRIBUNAL: Nous procedons . 

M. RANCOURT: ... je n'ai meme pas fait mon 

argument. 

I have not even .... 

LE TRIBUNAL: Nous procedons. 

We are going to proceed. 

M. RANCOURT: M. le Juge .... 

LE TRIBUNAL: Nous procedons. 

We are going to proceed. 
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M. RANCOURT: Je n'ai pas fait mon argument. 

I did not even .... 

LE TRIBUNAL: Nous procedons. 

We are going to proceed. 

M. RANCOURT: J'ai lu ... 

LE TRIBUNAL: Nous procedons. 

M. RANCOURT: ... quelques pages. 

THE COURT: Go ahead with .... 

M. RANCOURT: Vous avez line entente 

financiere avec l'Universite d'Ottawa. 

You have a financial agreement 

with the University of Ottawa. 

Il y a une bourse au nom de votre fils. L'Universite 

d'Ottawa a du approuver cette entente financiere. 

Elle peut annuler cette entente financiere. Et vous 

avez exprime publiquement, M. le Juge, que c'est -

c'est. .. 

There is a scholarship in the name 

of your son. The University of 

Ottawa had to approve that 

financial arrangement and can 

annul that financial arrangement. 

And you publicly expressed that ... 

LE TRIBUNAL: Je repete .... 

I will repeat .. .. 

M. RANCOURT: ... c'est important pour vous. 

LE TRIBUNAL: M. Rancourt, je repete: votre 

motion pour un ajournement est refusee. Refusee. 

Continue. 

M. Rancourt, I will repeat: your 

motion for an adjournment zs 

denied. Denied. 
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M. RAN C 0 U R T: E t don c est- c e q u' on .... 

And therefore .... 

LE TRIBUNAL: Est refusee. 

Denied. 

M. RANCOURT: Oui. Est-ce que on .... 

Yes. 

LE TRIBUNAL: Motion d'ajournement- refusee. 

Your adjournment motion zs 

refused. 

M. RANCOURT: J'avais .... 

LE TRIBUNAL: Refusee! 

It's refused. 

M. RANCOURT: D'accord. J'ai compris. 

I understood, Your Honour. 

M. le Juge, je tiens a signaler que vas ... . 

Your Honour, I would like to ... . 

LE TRIBUNAL: Je prends une pause, et quand je 

reviens, dans 15 minutes, si vous osez continuer 

cette attaque personnelle contre moi en evoquant la 

memoire de mon fils, je vais vous reconnaitre en 

outrage au Tribunal. Nous procedons, dans un 

retard de 15 minutes, avec la motion pour les refus. 

I will take a recess, and when I 

come back, in 15 minutes, if you 

dare continue this personal attack 

against me invoking the memory 

of my son, I will find you in con

tempt of court, sir. We are going 

to proceed, with 15 minutes' delay, 

with the motion to deal with the 

refusals. 

CLERK OF THE COURT: Court 1s now 1n recess. 

COURT SERVICES OFFICER: Order. All rise. 
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A l'ordre. Levez-vous. 

EST --- (10h33) 

(tohso) 

LE TRIBUNAL: M. Rancourt, je tiens a souligner 

qu'il n'y a, a mon avis, aucun conflit entre moi et 

l'Universite d'Ottawa a cause d'une bourse qu'on a 

cree a la memoire de mon fils. 

Mr. Rancourt~ I want to tell you 

quite sincerely that there is no 

conflict between myself and the 

University of Ottawa because of a 

scholarship in the memory of my 

son - created in the memory of my 

son. 

11 n'y a pas de possibilite d'annuler cette bourse. 

There is no possibility of cancel

ling this scholarship. 

C'est un contrat qui etait conclu entre moi, le 

gouvernement de !'Ontario, qui a egalement con

tribue en fonds sommes egales, l'etablissement de 

cette bourse. 

It is a contract that was con

tracted between myself, the 

Government of Ontario, who also 

contributed an equal amount of 

money to the establishment of this 

scholarship. 

Pas de possibilite d'annuler cette bourse. Il y a pas 

de conflit d'interets. 

There is no possibility of this 

being cancelled, this scholarship. 

There's no conflict of interest. 
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Par contre, je trouve que votre geste ce matin en me 

remettant une copie de cette article qui existe 

depuis trois mois .... 

However, I find that your conduct 

this morning, by giving me a copy 

of this article that has been avail

able for the last three months .... 

Et vous faites c;a souvent, hein? Vous arrivez ala 

derniere minute. Vous vous pretendez, "Je viens de 

decouvrir." C'est untrue favori chez vous. 

You do that often. You arrive at 

the last minute. You pretend, 

"I've just discovered." It's one of 

your favourite tricks, isn't it? 

Pourtant, c'etait dans le grand public depuis trois 

mois. 

However, it's been available to the 

members of the public for three 

months - over three months. 

Et vous tenez non seulement a lire le paragraphe 

qui fait reference ala bourse, vous tenez a 

souligner l'angoisse que j'eprouve toujours aupres 

de la mort demon fils. 

And you insist not only in reading 

the paragraph that refers to the 

scholarship, you underline the 

anguish that I am still dealing 

with as a result of the death of my 

son. 

Jamais, jamais de rna carriere juridique, que j'ai vu 

un geste aussi ece£urant, provoquant, et complete

ment indigne. Vous aurez pu faire c;a. Pour ... 
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Never, never zn my legal career 

have I seen such a dispicable 

action, provocative, completely 

unbecoming. You could do that, ... 

M. RANCOURT: M. le Juge, je .... 

Your Honour .... 

LE TRIBUNAL: ... prendre mon ango1sse et me le 

jeter en face comme <;a ... 

... talce my anguish and throw it in 

my face. 

M. RANCOURT: M. le Juge, c'est. ... 

Your Honour .... 

LE TRIBUNAL: ... j'ai, malheureusement .... 

I have, unfortunately .... 

M. RANCOURT: Vous .... Vous .... 

LE TRIBUNAL: Vous avez reussi. Vous avez 

reussi, M. Rancourt. Je ne peux plus continuer a 
presider dans votre presence. Je serais incapable. 

Vous avez reussi. 

You have succeeded, 

Mr. Rancourt. You've succeeded. 

I cannot continue to preside in 

your case. I will be incapable. 

You have succeeded, sir. 

Vous m'avez provoque tellement avec ce geste le 

plus penible on aurait pu m'imposer, que je suis 

incapable d'etre juste envers .... 

You have provoked me to such an 

extent with this action, the most 

painful that I could have been 

asked to deal with, I can't- I 

can't be just towards you. 
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Il faudra trouver un autre juge presider, acquitter 

frais, des frais depens de cette presence 

aujourd'hui. 

A new judge will need to be found 

to preside over this action and 

that will deal with the cos·t of your 

attendance today. 

M. RAN C 0 U R T: M . l e Jug e, j e do is sign ale r .... 

COURT SERVICES OFFICER: Order. All rise. 

A l'ordre. Veuillez-vous lever. 

M. RANCOURT: M. le Juge .... 

Your Honour .... 

(1oh54) 

********** 
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BETWEEN: 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

JOANNE ST. LEWIS 

and 

DENIS RANCOURT 

NOTICE OF MOTION 

Court File No.: 11-51657 

Plaintiff 

Defendant 

The Defendant, Denis Rancourt, will make a motion to the court on _ _...{J'-'b/==~-=(c...._=.8..,.., .... .i.!2>UoC~h..:..~....:;__J 
at 10:00 a.m., at the Ottawa Courthouse, 161 Elgin Street, Ottawa, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard: 

X orally. 

THE MOTION IS FOR: 

1. A judicial determination that there was reasonable apprehension of bias regarding Justice 

Beaudoin in this action; and 

2. In the alternative of the latter determination, a judicial determination that Justice 

Beaudoin's July 24, 2012 recusal was, although not stated explicitly by Justice Beaudoin, for 

the reason of reasonable apprehension of bias; and 

3. An Order that all the rulings and/or determinations and/or findings and/or orders of Justice 

Beaudoin in this action be set aside, including: 

Reasonable Apprehension of Bias- Notice of Motion 1 



109 

(a) the case management ruling that discoveries continue in parallel with the maintenance 

and champerty motion; and 

(b) the case management ruling that the University of Ottawa has intervener status in the 

maintenance and champerty motion; and 

(c) the findings of credibility of the defendant made on June 20, 2012; and 

(d) the ruling made on June 20, 2012, to not allow the defendant an adjournment to cross

examine University of Ottawa's affiant Alain Roussy in the refusals motion for the 

maintenance and champerty motion; and 

(e) the ruling made on June 20, 2012, of inadmissibility of the affidavit of the defendant's 

expert information technology engineer, Louis Beliveau; and 

(f) the rulings made on June 20, 2012, on refusals in the refusals motion for the 

maintenance and champerty motion; and 

4. An Order that all rulings set aside cannot stand, and, where needed to continue the 

proceedings, can only be resolved by de novo hearings; and 

5. An Order that all other motions in the action be stayed pending determination of the instant 

motion; and 

6. An Order that the plaintiff's costs thrown away submission for the July 24, 2012 hearing be 

stayed pending determination of the instant motion; and 

7. The costs of this motion on an appropriate scale; and 

8. Such further and other relief as the Defendant may advise and this Honourable Court deems 

just. 

THE GROUNDS FOR THE MOTION ARE: 

Introduction 

1. The action is under case management, by consent, and up until July 24, 2012, the case
management judge was Justice Beaudoin. 

2. The plaintiff is a professor at the Faculty of Law at the University of Ottawa. The present lawsuit 
is fully funded by the University of Ottawa. The decision to fund the action was made by the 
university's president, M,r. Allan Rock. 

Reasonable Apprehension of Bias- Notice of Motion 2 
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3. Currently, there is a motion seeking to dismiss the action on the grounds of maintenance and 
champerty pending before the Court. The University of Ottawa was granted intervener status in 
this motion (by Justice Beaudoin, without its motion for intervener status being argued). The 
University of Ottawa is represented by the BLG law firm. 

4. The hearing of a refusals motion brought by the defendant in relation to cross-examinations of 
affidavits from officers of the University of Ottawa started on June 20, 2012, and was to 
continue on July 24, 2012. 

Request to bring a recusal motion 

5. Since the appointment of Justice Beaudoin as case management judge, he has made a number 
of statements and/or determinations and/or findings in the courtroom that show a reasonable 
apprehension of bias. 

6. On July 22, 2012, the defendant found out from an article published in the Ottawa Citi~en (April 
24, 2012) that Justice Beaudoin has financial and/or emotional ties both to the University of 
Ottawa, and the BLG law firm representing the University of Ottawa in the present proceeding. 
The article states that Justice Beaudoin donated money to the University of Ottawa to establish 
a scholarship in the name of his late son, that his late son was a lawyer at BLG, and that BLG 
named a boardroom after his late son. 

7. On July 24, 2012, at the beginning of the continuation of the said refusals motion hearing, the 
defendant advised the Court that he was seeking to adjourn the hearing to allow him to prepare 
a motion to request that Justice Beaudoin recuse himself from the case on the grounds of 
reasonable apprehension of bias and appearance of conflict of interest. 

8. The transcript of the July 24, 2012 hearing (not yet available) will show that shortly after the 
defendant started presenting his argument that the refusals motion needed to be adjourned, 
Justice Beaudoin expressed that he wished the reasons for recusal to be given and that he 
would limit the reasons to five minutes. 

9. Within the five minutes, Justice Beaudoin asked if the defendant was relying only on the June 
20, 2012 hearing, then asked if the defendant was relying on something other than that. 

10. The defendant stated that he relied on an ensemble of elements and that recently he had 
discovered media articles of further concern. 

11. The defendant then quoted from the April 24, 2012 article of the Ottawa Citizen, but before the 
defendant could make further submissions, Justice Beaudoin expressed disapproval, impeded 
the defendant's attempt to proceed to explain his concerns, and called for a 15 minute recess 

Reasonable Apprehension of Bias·- Notice of Motion 3 
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after stating that if the defendant dares to again after recess bring forth the personal matter 
invoking the memory of the Justice's son he would be found in contempt of court. 

12. Following recess, Justice Beaudoin was visibly angry. He made negative statements about the 
defendant's character, and stated that, in his opinion, he was not in conflict (of interest) with 
the University of Ottawa by a scholarship in the memory of his son, that it was a contract 
concluded between himself, involving the government of Ontario which had contributed equal 
funds, and that the University of Ottawa could not end the agreement. 

13. Justice Beaudoin stated that in his judicial career he had never seen a gesture so disgusting. He 
added that the defendant had so provoked him that he would recuse himself from all matters 
involving the defendant. He stated that the question of costs would be dealt by another judge. 

14. On June 20, 2012, the hearing of the defendant's refusals motion was not completed. Although 
Justice Beaudoin made rulings from the bench - including to find the defendant's expert's 
affidavit inadmissible on technical grounds, to not allow the defendant to cross-examine the 
University's affiant for the motion, and to not allow several of the defendant's refusals requests 
- no endorsement and/or written reasons and/or order were provided. 

Unique circumstances 

15. These are unique circumstances in which a judge has recused himself in mid-motion, without a 
motion for recusal having been brought or heard, without allowing an adjournment to allow a 
recusal motion to be brought, while not finding a reasonable apprehension of bias, but rather 
concluding an absence of conflict (of interest) and stating the reason of the recusal as being the 
defendant's in-court behaviour. 

16. This has deprived the defendant of a judicial determination of whether reasonable 
apprehension of bias existed and thus represents a liability in the maintenance of public 
confidence in the judiciary. In the words of the Divisional Court: 

"The appearance of justice must be addressed" 

Authorson v. Canada, [2002) O.J. No. 2050 (ON DC); para. 1 

17. A determination of reasonable apprehension of bias is needed both to restore harm to 
confidence in the judiciary and because a finding of reasonable apprehension of bias 
necessitates the remedies established in the jurisprudence to restore justice. 

18. The Ontario Court of Appeal has stated it this way, by approval of other decisions: 

" ... in any case where the impartiality of a judge is in question the appearance of the matter 
is just as important as the reality" 

And concluded, again by citing another authority: 

Reasonable Apprehension of Bias- Notice of Motion 4 
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... if he fails to disclose his interest and sits in judgement upon it, the decision cannot stand . 

... if the interest is not disclosed, the consequence is inevitable. 

Benedict v. The Queen, 2000 Canlll 16884 (ON CA); pilril. 19 

19. And further, if reasonable apprehension of bias is found, the matter cannot be solved by 
determinations of the impugned rulings of Justice Beaudoin at a hearing of the instant motion. 

Counsel for Mr. Benedict submitted that even if we were to find apparent bias we should, 
nevertheless, affirm the result reached by Molloy J. on the motion, or, in the alternative, 
permit counsel to argue the motion de novo. We declined counsel's request. For the 
reasons discussed in Newfoundland Telephone Co. v. Newfoundland (Board of 
Commissioners of Public Utilities), 1992 Canlll 84 (SCC), [1992] 1 S.C.R. 623 at 625, if a 
reasonable apprehension of bias arises, it colours the entire proceedings and it cannot be 
cured by the affirmation of the underlying decision. As stated in Pinochet and in Lannon, 
where there is a reasonable apprehension of bias, the decision cannot stand. 

Benedict v. The Queen, 2000 Canll116884 (ON CA); pilra. 33 

20. Also, the Court of Appeal applies the same standard for ruling on bias to both interlocutory and 
final decisions: 

... the above cases arose from challenges to final decisions rather than interlocutory rulings 
like the one at issue. In my view, this is not a meaningful difference . ... Further, there is no 
reason why the Divisional Court should approach an interlocutory ruling on bias in a 
different manner than if the issue was ~aised after the completion of the proceedings. 

Ontario Provincial Pollee v. MacDonald, 2009 ONCA 805; pilril. 38 

Events following the July 24, 2012 hearing 

21. The plaintiff through her counsel wrote two letters to Regional Senior Justice Hackland, dated 
July 24, 2012, and July 25, 2012, in order to insist on scheduling Immediate motion hearing 
dates even though the action is in case management and despite the difficult and unusual 
circumstances surrounding the recusal of Justice Beaudoin. 

22. The defendant responded by writing to Regional Senior Justice Hackland on June 25, 2012, and 
raised several issues that needed to be addressed before any further motions were heard in the 
action, including a request for time to file the instant motion. 

23. On a motion hearing of July 27, 2012, the newly assigned case management judge, Justice 
Robert Smith, refused to adjourn the continuing refusals motion, initiated under Justice 
Beaudoin, in the defendant's maintenance and champerty motion to allow the defendant time 
to bring the instant motion. The defendant proceeded but in protest. The refusals motion 
hearing is continuing in writing, with stringent deadlines set by Justice Smith. 

Reasonable Apprehension of Bias- Notice of Motion 5 
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24. A motion hearing before Justice Smith was also held on July 26, 2012, in the absence of the 
defendant. Its relevance to the instant motion will be argued after the transcript is obtained. 

Grounds for reasonable apprehension of bias 

25. In case conferences prior to June 20, 2012, Justice Beaudoin made statements and/or 
determinations and/or findings that, in the complete circumstances that have emerged, attract 
a reasonable apprehension of bias. 

26. In the hearing of June 20, 2012, and in prior hearings (case conferences), Justice Beaudoin made 
statements and/or findings and/or determinations that show a reasonable apprehension of bias. 

27. As one particular, the June 20, 2012 findings of credibility of the defendant were contrary to the 
defendant's affidavit evidence that was not cross-examined, and were made in the absence of 
any counter evidence properly before the court. 

28. As one particular, on June 20, 2012 Justice Beaudoin did not allow a recent University of Ottawa 
affiant to be cross-examined by the defendant, despite the defendant's evidence properly 
before the Court and that was not challenged by cross-examination, that the University's 
affidavit was in doubt. 

29. On June 20, 2012. Justice Beaudoin ruled the defendant's expert's affidavit (of Certified 
Professional Engineer and LSUC member lawyer, Louis Beliveau) to be inadmissible on technical 
grounds (a late signed Form 53, brought to court that day; and no attached Curriculum Vita), 
and on grounds supported only by plaintiff's counsel's arguments that were contrary to the said 
affidavit expert evidence which had not been challenged by cross-examination. The expert's 
evidence was to be used to question the credibility and involvement of Allan Rock, the president 
of the University of Ottawa, which would impact the University's reputation and image. 

30. Overall, the June 20, 2012 rulings of Justice Beaudoin on the defendant's refusals motion appear 
as a pattern of systematic shielding of the University of Ottawa witnesses and affiants from the 
defendant's questions, where most of the questions speak to motives and could thereby 
potentially impact the University's image and reputation. 

31. In the hearing of July 24, 2012, the transcript will show that Justice Beaudoin made statements 
that confirm a reasonable apprehension of bias. Justice Beaudoin also stated the existence of. a 
contract between himself and the University of Ottawa. 

32. The contract is a "terms of reference for an endowed fund" at a public university and names 
Justice Robert Beaudoin as the Donor contact for the donor party. The endowed scholarship 
fund is in the name of Justice Beaudoin's late son. 

33. One of the refusals issues in the defendant's refusals motion in the maintenance and champerty 
motion that was before Justice Beaudoin concerns a letter to the defendant from Mr. David W. 

Reasonable Apprehension of Bias- Notice of Motion 6 
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Scott, Co-Chairperson of the BLG law firm, and this refusals issue is the object of the University's 
affiant that was not allowed to be cross-examined by the defendant, in a June 20, 2012 ruling 
from the bench of Justice Beaudoin. The above-noted Ottawa Citizen article of April 24, 2012 
reports that BLG has named a boardroom in honour of Justice Beaudoin's late son and that this 
is important to Justice Beaudoin . 

34. The University of Ottawa is represented by BLG in the defendant's maintenance and champerty 
motion where it was granted intervener status by Justice Beaudoin. 

35. Image and reputation are a common feature which link Justice Beaudoin's media published 
efforts to preserve the memory of his son and to build his late son's legacy with a University of 
Ottawa scholarship fund on the one hand, with the accusation of maintenance and champerty 
against the University of Ottawa on the other hand. The scholarship's prestige is tied to the 
image and reputation of the University, which in turn is potentially impacted by the decisions in 
the maintenance and champerty motion. 

36. As such, there is an appearance that Justice Beaudoin has a common interest with the University 
of Ottawa to not allow probing questions of motive (for the maintenance) in the defendant's 
refusals motion and to not find maintenance or champerty. 

37. The scholarship fund invites donations and the "The University of Ottawa may invest the capital 
as it sees fit" (terms of reference). Donations both depend on reputation and image of the 
University and assure the longevity and status of the Endowed Fund named after Justice 
Beaudoin's late son. 

38. The terms of reference of the university scholarship fund are accessible to the public and show 
an active contract with Justice Beaudoin regarding future cicumstances that may impact the 
fund's use. 

39. Therefore, there is an appearance that Justice Beaudoin had an interest in the outcome of the 
champerty motion and/or a relevant interest in its subject matter. 

40. Justice Beaudoin did not disclose the scholarship fund or the BLG boardroom. 

Other specific grounds for the motion 

41. Rules 1.04, 4.1, 34, 34.10, 37, 39, 53 .03, 57, 58, and 77 of the Rules of Civil Procedure; 

42. Such further and other grounds as the Defendant may advise and this Honourable Court deems 
just. 

Reasonable Apprehension of Bias- Notice of Motion 7 
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BETWEEN: 

1 

File number: - -----

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE ONTARIO SUPERIOR COURT OF JUSTICE) 

Denis Rancourt 

and 

Joanne St. Lewis 

and 

University of Ottawa 

NOTICE OF APPLICATION FOR LEAVE TO APPEAL 

Applicant 
(Defendant) 

Respondent 
(Plaintiff) 

Respondent 
(Intervening Party) 

TAKE NOTICE that Denis Rancourt hereby applies for leave to appeal to the Court, 
pursuant to s. 40(1) of the Supreme Court Act, from the judgment of the Ontario Superior 
Court of Justice in file number 11-51657 made on November 29, 2012, or such further or 
other order that the Court may deem appropriate; 

AND FURTHER TAKE NOTICE that this application for leave is made on the following 
grounds: 

1. The judgement of the Ontario Superior Court of Justice raises the following 
questions which are of national importance: 

(i) Does s. 15(1) of the Charter encompass a right for every individual litigant to 
an impartial process, both real and apparent? 

(ii) Does the common law principle of "automatic disqualification" apply in 
Canada, and, if so, what form does it take? 

(iii) Is Rule 62.02 of the Ontario Rules of Civil Procedure unconstitutional, in that 
it permits a complaint of bias to be finally barred at the court of first instance 
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Court File No.: 

COURT OF APPEAL FOR ONTARIO 

BETWEEN: 

JOANNE ST. LEWIS 

and 

DENIS RANCOURT 

NOTICE OF APPEAL 

-------

Plaintiff 
(Respondent} 

Defendant 
(Appellant) 

(Appeal from the order of Justice Robert Smith, dated March 13, 2013) 

April 12, 2013 Denis Rancourt 
(Appellant) 
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THE DEFENDANT, DR. DENIS RANCOURT, APPEALS to the Court of Appeal from the order 

(Reasons For Decision On The Champerty Motion) of Mr. Justice Robert Smith, dated March 13, 

2013, made at Ottawa, Ontario. Smith J. dismissed the defendant's motion to stay or dismiss the 

action on the grounds of abuse of process (maintenance and champerty). 

THE APPELLANT ASKS that the judgment be set aside and a judgment be granted as follows: 

1. Ordering re-hearing of the entire defendant's motion ("champerty motion"), including 

the defendant's refusals motion in the champerty motion, with the champerty motion 

treated as a tria I; 

2. In the alternative, granting the defendant's champerty motion to dismiss the action; 

3. In the alternative, granting the defendant's champerty motion to terminate the 

champertous maintenance and forbid sharing in the proceeds of the action; 

Costs and other 

4. The costs of the motions set aside by this Honourable Court; 

5. The costs of this appeal on an appropriate scale; 

6, Such further and other relief as the appellant may advise and this Honourable Court 

deems just .. 

Page 12 Rancourt's Notice of Appeal 
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THE GROUNDS OF APPEAL are as follows: 

OVERVIEW 

1. This appeal raises fundamental questions about: 

{a) a litigant's right to a judicial determination of apparent bias in a process leading to 

a final decision; 

(b) what constitutes a fair hearing regarding time limitation for a self-represented 

litigant in a motion to end the action; 

{c) the tests and factors for determining maintenance and/or champerty, where non

party funding is not needed for access to justice by the litigant; 

(d) a motion judge's duty in determining relevancy and admissibility of the evidence, 

in a motion that can end the action; and 

(e) the test for directing trial of an issue in an abuse of process motion to end the 

action. 

2. The appellant has, since 2007, published a blog (the "U of 0 Watch" blog} which is critical 

of the University of Ottawa, and of its management, including the university president 

Allan Rock. The blog articles, based in documentary sources, are direct, and carry sting. 

3. The appellant was a tenured Full Professor of physics at the University of Ottawa until 

2009 when he was dismissed by Mr. Rock. The dismissal is being challenged in on-going 

binding labour arbitration by the appellant's union, for breach of the appellant's 

academic freedom. 

4. In 2011, the respondent Ms. Joanne St. Lewis, a tenured Assistant Professor in law at the 

University of Ottawa, filed a $1 million defamation lawsuit against the appellant for one 

of his 2011 bfog posts in which the appellant states that access to information documents 

suggest that Professor St. Lewis acted like the house negro of Mr. Rock, where the term 

/(house negro" was explicitly defined according to Malcolm X's iconic 1963 speech 

/(Message to the Grass Roots". 

Page J3 Rancourt's Notice of Appeal 
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5. Months into the action, the defendant learned that the University of Ottawa is entirely 

funding the respondent's litigation, in which the Statement of Claim foresees sharing in 

the proceeds of the action with the University of Ottawa. The appellant filed a motion to 

stay or dismiss the action for abuse of process, based on maintenance and champerty 

("champerty motion"}. Next, the action was put into case management by consent, and 

at the first case conference the University was made a responding party in the champerty 

motion. 

6. The appellant cross-examined several affiants and witnesses for his champerty motion, 

including the president, the dean of the law faculty, and the chair of the board of 

governors of the University of Ottawa. This was followed by an appellant's refusals and 

productions motion resulting from the cross-examinations. 

7. During the refusals motion hearings, the appellant discovered that the refusals motions 

and case management judge, Mr. Justice Robert Beaudoin, had a financial contract with 

the University of Ottawa, and a personal interest in the BLG law firm which represented 

the University. The appellant sought a judicial determination of reasonable apprehension 

of bias: Beaudoin J. recused himself for a given reason other than apparent bias, and 

stated that he could not be impartial moving forward. The defendant sought a judicial 

determination of apparent bias through motions, but the lower court circumvented 

providing any judicial determination of reasonable apprehension of bias of Beaudoin J. 

8. A new case management judge was named, Mr. Justice Robert Smith, who continued the 

refusals motion(s), and heard and determined the champerty motion. Smith J. in the 

impugned decision relies extensively on a refusals motion decision of Beaudoin J., which 

was released after Beaudeau J. recused himself by finding that he could not be impartial 

moving forward. 

Page 14 Rancourt's Notice of Appeal 
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REASONABlE APPREHENSION OF BIAS 

9. The first ground for appeal is reasonable apprehension of bias. The appellant asks that 

this Honourable Court find that there is apparent bias of Mr. Justice Beaudoin, and that, 

consequently, the entire champerty motion and refusals motion must be re-heard de 

novo, including the case management decisions of Beaudoin J. regarding imposed cross

examinations scheduling constraints. 

10. The cogent evidence supporting a reasonable apprehension of bias includes : 

(a) A terms of reference contract for a law faculty scholarship endowment fund 

between Beaudoin J. and the University of Ottawa, an intervening party; 

{b) A boardroom named in honour of Beaudoin J.'s deceased son, at the law firm 

representing the University of Ottawa; 

{c) A newspaper article quoting Beaudoin J. expressing the personal and emotional 

importance to him of the said scholarship fund and of the said boardroom honour; 

{d) The fact that, at the hearing where the bias concern was first raised, Beaudoin J. 

threatened the applicant with contempt of court if the applicant continued to 

advance the concern. 

11. The cogent evidence supporting an appearance of bias occurred in circumstances where: 

{a) Beaudoin J. had not disclosed his ties to the intervener, the University of Ottawa, 

and to its counsel; and 

(b) the champerty motion in issue alleged bad faith of the University, such that the 

decisions of Beaudoin J. in the champerty motion could impact the reputation of 

the University and its scholarships; and 

- - - ---- - (c) con~equently, there is a reasonable appearance t!!C!! Beal!doLn_J. had a shared 

interest in the outcome of the champerty motion. 

12. In the alternative, the order of Beaudoin J., on the part of the refusals motion decided by 

him, is invalid because it was made after Beaudoin J. recused himself by finding that he 

Rancourt 's Notice of Appeal 
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could not be impartial regarding the appellant moving forward, which itself creates an 

inescapable appearance of bias. 

13. This August 2, 2012 order of Beaudoin J. has two deleterious effects: 

{a) it deprives the appellant of the answers and documents from the the refused 

questions of the witnesses; and 

(b) it makes a determination of a limited field of relevancy for evidence in the 

champerty motion, which Smith J. adopted in his determination of the champerty 

motion, and in deciding on admissibility of affidavits. 

DEFENDANT WAS DEPRIVED OF A FAIR HEARING 

14. Smith J. erred by depriving the defendant of adequate time to make his oral arguments. 

15. Smith J. erred by imposing a strict time management regiment, at the hearing of a motion 

to end the action, upon an inexperienced non-lawyer self-represented litigant who 

prepared all his own motion materials, and did not receive any legal help, while being 

opposed by two of Canada's leading lawyers who have both represented former or actual 

prime ministers of Canada. 

16. Smith J. erred by imposing a strict time limit of one day for the hearing, over the 

objections and protest of the defendant, while not adjusting this time limit to two new 

preliminary issues which needed to be heard: 

(a) A defendant's request to adjourn in order to allow a notice for leave to appeal to 

the Supreme Court of Canada to be filed, a matter that was ruled on in one hour; 

and 

(b) 

- - --- --
A defendant's request that the main motion be directed into trial of an issue, a 

matterwlircli consUn'led th-e-aefendant's-remaTning--allottedtirrYe-~ - --- -- -- - ·---

17. Smith J. erred by refusing to allow the defendant time for an oral argument regarding

admissibility of an affidavit that was submitted after cross-examinations, and by imposing 

Page 16 Rancourt's Notice of Appeal 
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that the entire hearing of the motion would be completed in the absence of a ruling on 

admissibility of the affidavits. 

18. Smith J. erred by refusing to allow the defendant time to make his oral argument 

regarding the main motion, while only being allowed a short reply to the submissions of 

the others parties, thereby depriving the defendant of natural justice and procedural 

fairness. 

19. Smith J. erred by not duly considering the prejudice against the self-represented 

defendant that could arise from being deprived of his oral arguments, and by not allowing 

the defendant to make submissions about the said prejudice. 

20. Smith J. erred by refusing to rule on the question of trial of an issue prior to continuing 

the main motion, thereby creating a fait accompli. 

JUDGE MISDIRECTED HIMSELF ON THE LAW OF MAINTENANCE AND CHAMPERTY 

21. Smith J. erred by not following the binding Supreme Court of Canada definition of 

maintenance as consisting of intervening officiously or improperly, and as requiring a 

valid excuse, such as charity. A dictionary definition of officiously is "Marked by excessive 

eagerness in offering unwanted services or advice to others". Smith J. failed to consider 

officiousness, nor was a test for officiousness applied. Instead, the judge conflated 

officiousness with impropriety. 

22. Smith J. erred by failing to consider, as argued by the defendant, that maintenance alone, 

without champerty, can give rise to an abuse of process which can end an action. 

23. Smith J. erred by failing to consider the maintained litigant's prior intent to litigate, which 
~·------

is a determinative factor in finding officious interference, and maintenance. Smith J. said 

nothing about the evidence that the plaintiff did not, for years/ have an intent to litigate 

until after she was eagerly offered and guaranteed unlimited funding for the lawsuit, in 

Ap~il 2011. 

Page 17 Rancourt's Notice of Appeal 
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24. Smith J. erred by failing to turn his attention to the proposition that, beyond "prior 

intent", the maintained litigant's motives for agreeing to being funded and/or for seeking 

funding can be improper, and that this is a determinative factor in finding maintenance. 

Smith J. said nothing about the evidence that the maintained litigant's (the plaintiff's) 

motives were improper. 

25. Smith J. erred by using a meaning of the term "trafficking in litigation" which is too 

limited for the factual context, and which is not consistent with the body of relevant case 

law. The judge's adopted meaning of "trafficking in litigation" would render the Ontario 

statute An Act respecting Champerty, and the principle of champerty itself, meaningless 

in most factual circumstances, including where there is officious interference 

(maintenance) and sharing of the proceeds. 

26. Smith J. erred by failing to consider that if maintenance is established, and there is a 

sharing of the proceeds of the litigation, then there is champerty, even if the maintainer's 

dominant motive for the maintenance is not the sharing in the proceeds. 

27. Smith J. erred by failing to apply the Ontario statute An Act respecting Champerty, which 

stipulates "All champertous agreements are forbidden, and invalid." 

28. Smith J. erred by not considering or determining the defendant's requested order: 

"Alternatively, that the champertous maintenance be ordered terminated, with 

reimbursement of funds from the plaintiff to the University, and that the punitive 

damages paragraphs in the Statement of Claim be struck out." The said punitive damages 

paragraphs stipulate that half of the punitive damages will be given to the University. 

JUDGE MISDIRECTED HIMSELF ON ADMISSIBILITY OF EVIDENCE 
---·---- ----- -- --

29. Smith J. erred by adopting Beaudoin J.'s reasons, regarding relevancy for upholding 

refusals in the refusals motion, as defining relevancy for his purpose in determining 

evidence admissibility in the main motion. Smith J. was not bound by Beaudoin J.'s 

reasons for judging refusals, but rather had a duty to determine relevancy based on the 

Page 18 Rancourt's Notice of Appeal 



127 

pleadings in the main motion before him, which in a motion includes all the supporting 

affidavits. 

30. In adopting Beaudoin J.'s reasons regarding relevancy, Smith J. erred by failing to 

recognize that: 

(a) It is the order of the Court which is binding, not the reasons assigned for making 

it; and 

(b) Beaudoin J. did not intend to bind the hand of the judge hearing the main motion 

regarding admissibility of evidence, and did not have the jurisdiction to usurp the 

function of the judge hearing the main motion. 

31. Smith J. erred by not applying all the factors needed to determine maintenance and 

champerty. Namely, the judge was bound to a detailed examination of motives, of both 

the maintainer, and the maintained litigant. 

32. Smith J. erred by failing to consider documentary evidence not in the affidavits, but in the 

motion record, and which had been provided by a witness pursuant to a Notice of 

Examination. The test for admissibility must be applied, and a self-represented litigant 

should not be deprived of evidence for a technicality. The judge said nothing about the 

existence of this evidence. 

33. Smith J. erred by failing to consider evidence in the cross-examination transcript of dean 

of law Mr. Feldthusen, which helped the appellant's case, and had been argued by the 

appellant. The judge said nothing about the existence of this evidence. 

34. Smith J. erred by failing to consider evidence in the cross-examination transcript chair of 

the Board of Governors Mr. Giroux, which helped the appellant's case, and had been 
-------- -- - -----------

argued by the appellant. The judge said nothing about the existence of this evidence. 

35. Smith J. erred by failing to consider the documentary evidence (several documents) that 

the plaintiff did not have a prior intent to litigate prior to being offered complete funding 
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by university president Mr. Rock on April 15, 2011. The judge said nothing about the 

existence of this evidence, which had been presented by the appellant. 

36. Smith J. erred by finding the entire April 23, 2012 affidavit inadmissible which contained 

exhibits at cross-examination which had been identified by the witness (Mr. Rock), 

thereby effectively finding those exhibits inadmissible, without making any mention that 

the said exhibits were actually in evidence. 

37. Smith J. erred by finding the entire April 23, 2012 affidavit inadmissible which contained 

documents provided by the plaintiff in discovery (Schedule A documents), thereby 

effectively finding those documents inadmissible, without applying the test for 

admissibility in motions of evidence provided. in discovery, and without considering that 

there could be no prejudice to the plaintiff, and that a self-represented litigant should not 

be deprived of evidence based on a technicality. 

38. In particular, two documents from discovery are of central importance to a determination 

of the plaintiff's prior intent and motives regarding maintenance and abuse of process: 

(a) An email sent by the plaintiff to president Mr. Rock, about the 2011 blogpost 

complained of, which states: "Do let me know if you want me to do anything. I will 

be happy to fit into whatever strategy you decide but until then I intend to make 

no comment."; and 

(b) An email from a Ms. Tarachansky to the plaintiff, received by the plaintiff prior to 

the plaintiffs email to Mr. Rock, which has Ms. Tarachanky stating about the said 

2011 blogpost complained of: " ... he refers to you in derogatory and racist 

language is really disturbing ... I'm sorry that you have been forced to endure such 

a disgusting attack." 

39. Smith J. erred by not recognizing that, since one of the two supplementary affidavits (the 

April 23, 2012 affidavit) had been judicially approved to be submitted, the plaintiff had 

the onus to show that it was not admissible, and erred by finding it not admissible. 

Page 110 Rancourt's Notice of Appeal 
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40. Smith J. erred by finding, contrary to all the documentary and sworn evidence before him, 

that: 

(a) "Rancourt has not provided any reasonable or adequate explanation for why the 

evidence ... was not included in his affidavit and materials filed in January 2012"; 

and 

(b) "these materials were in his possession before he cross-examined President 

Rock". 

41. Smith J. erred by not admitting the evidence submitted by the applicant. 

42. Smith J. erred by misdirecting himself on the nature of the evidence contained in the two 

supplementary affidavits, in finding that "even if [the affidavits] were admissible they do 

not constitute relevant evidence of an improper motive of the University but are mere 

speculation", in particular since: 

(a) much of the evidence is about the improper motive (prior intent) of the 

maintained litigant, the plaintiff, not about the motive of Mr. Rock or the 

University; and 

(b) the documentary evidence contains more than negative expression, but also an 

email exchange between university president Mr. Rock and the other main player 

dean of law Mr. Feldthusen explicitly showing a conspiracy to harm the appellant. 

JUDGE ERRED BY FAILING TO DIRECT TRIAL OF AN ISSUE 

43. Smith J. erred by incorrectly applying the test for trial of an issue, and/or by applying the 

wrong test. There is no reason for a litigant to request or the motion judge to direct a 

trial of an issue on a motion prior to the evidence being known and admitted. 

- - ----- - - ----------- -- 44;- --- --S-mith--J;--erred-by misdirecting himself on-the-evidence -and/orfailing-to ·con-sider-mate-rtal --- ------ ----- -- - 

evidence, and by failing to find that there is material conflict in the evidence which 

requires a trial of an issue. 

45. Examples of material conflicts in the evidence include the following. 

Page Ill Rancourt's Notice of Appeal 
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46. Conflict in the evidence: 

(a) Both the plaintiff and Mr. Rock swear that the plaintiff expressed a firm intent to 

make a lawsuit against the defendant at an April 15, 2011 meeting, and that 

funding for the lawsuit was granted by Mr. Rock at the said meeting; whereas 

(b) Dean of law Mr. Feldthusen swore, spontaneously and without looking at his 

affidavit, that it "would be an over-estimate" that "Professor St. Lewis by this time 

[April 15, 2011 meeting] had decided firmly that she was going to litigate this 

matter", and swore that no firm decision for funding was communicated by Mr. 

Rock at the said April 15, 2011 meeting; and, whereas 

(c) In her affidavit, the plaintiff swore that she made the decision to litigate "as soon 

as I read the Defendant's "house negro" article"; and 

(d) The plaintiff in cross-examination swore that she first read the said "house negro" 

article after her counsel Mr. Dearden instructed her to do so, and that such 

instruction came after April15, 2011; where 

(e) Smith J. said nothing about this pivotal conflict of admitted evidence in his 

Reasons, despite being strenuously argued by the defendant. 

47. Conflict in the evidence: 

(a) President Mr. Rock testified that his motives, for funding the maintained litigant's 

defamation lawsuit against the defendant, are proper; whereas 

(b) A five-part email exchange shows dean of law Mr. Feldthusen, who urged that the 

University must fund the lawsuit and who suggested the counsel for the plaintiff, 

and Mr. Rock together conspiring to find an actor(s) to "circulate a response to 

this fiction ... It is important for the members of the community to know that: 1. 

Far from having had "an impeccable pedagogic career", Rancourt has ... "; and 

_where 

(c) Smith J. said nothing about this email exchange, authenticated by Mr. Rock as an 

exhibit in his cross-examination, in the impugned Reasons, despite being 

strenuously argued by the defendant. 
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48. Conflict in the evidence: 

(a) Mr. Rock swore in testimony that the defendant's U of 0 Watch blogposts have no 

effect on him and that he probably has never read the blog; whereas 

(b) An email from Mr. Rock to his communications staff refers to the writings of the 

defendant as "toxic rants" and asks how to address media which pick up these 

"toxic rants"; where 

(c) Smith J. said nothing specific about the "toxic rants" email, which was 

authenticated by Mr. Rock as an exhibit at his cross-examination, despite its 

relevance having been strenuously argued by the defendant. 

49. Conflict in the evidence: 

(a) The plaintiff swears to having developed a firm conviction to sue the defendant, 

immediately prior to securing complete funding for her lawsuit from the 

University on April 15, 2011; whereas 

(b) The plaintiff was aware in 2008 of the article on the U of 0 Watch blog which 

made all the same professional and personal criticisms of the plaintiff as the 2011 

blog article complained off; where 

(c) Smith J. said nothing about the admitted evidence consisting of the 2008 blog 

article in his Reasons, despite this being strenuously argued by the defendant. 

NOTE: INTENT TO FILE A MOTION FOR FRESH EVIDENCE 

SO. The appellant intends to file a motion for fresh evidence to this Honourable Court. 

51. It is anticipated that the fresh evidence will include evidence that the plaintiff's funded 

lawsuit is aimed solely at targeting the defendant, whereas several over persons have 

made the same, other, and similar more widely published statements about the plaintiff. 
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judge refused request for recusal on basis that wife's involvement was an attenuated connection -
Reasonable apprehension of bias existed and required new trial before new judge, as wife's connec
tion was deep, multi-layered and current given clients' connection to parties and likelihood of client 
appearing as witness. 

Professional responsibility -- Independence -- Conflicts of interest -- Self-governing professions -
Professions-- Legal-- Judges-- Appeal by Bailey from judgment sustaining Barbour's objection to 
her claim for possessory title allowed-- Parties were involved in protracted proceedings to deter
mine respective rights to waterfront properties -- Prior to hearing, trial judge disclosed his wife's 
involvement in waterfront real estate and her clients' connection to prior proceedings involving 
parties -- Trial judge refused request for recusal on basis that wife's involvement was an attenuated 
connection -- Reasonable apprehension of bias existed and required new trial before new judge, as 
wife's connection was deep, multi-layered and current given clients' connection to parties and like
lihood of client appearing as witness. 

Appeal by Bailey from a judgment sustaining Barbour's objection to her claim for possessory title to 
a narrow access route across the Barbour property to Bailey's island property. The parties were en
gaged in protracted proceedings to determine their respective rights to two waterfront properties. In 
2010, the Deputy Director of Titles found Barbour's objection invalid and granted Bailey possessory 
title to the disputed access route. Barbour appealed and the hearing proceeded as a trial de novo 
over 19 days. The trial judge ultimately set aside the decision of the Deputy Director. At the outset 
of the hearing, the trial judge alerted counsel to a potential conflict of interest based on his wife's 
role as a realtor specializing in waterfront property in the same toWnship, and their ownership of 
waterfront property in the area. In addition, the judge disclosed that the family of his wife's clients 
included neighbours who had joined Bailey in objecting to an earlier claim by Barbour in respect of 
the boundaries ofhis property. After a briefrecess, Bailey asked the trial judge to recuse himself, as 
counsel indicated that the clients would likely be witnesses at trial and/or provide statutory declara
tions that would form part of the record. The trial judge declined the request on the basis that his 
wife's involvement was an attenuated connection that fell short of the threshold for recusal. Bailey's 
appeal raised eight issues, including a challenge to the recusal ruling. 

HELD: Appeal allowed. The trial judge correctly identified the test to be applied for determining 
the existence of a reasonable apprehension of bias. Given the connections between the judge's wife 
to the people and the properties at the .heart of the dispute, a reasonable apprehension of bias exist
ed. One ofthe wife's clients was expected to be a witness at trial. Another client was the sister of the 
likely witness. The sisters were the daughters of Bailey's neighbour. The neighbour had joined Bai
ley as an objector to Barbour's earlier boundaries application and had testified on Bailey's behalf. In 
addition, statutory declarations by the family had been admitted in the proceeding before the Deputy 
Director. The wife's connection the property was deep, current and multi-layered. The circumstanc
es required a new trial before a different judge. 

Statutes, Regulations and Rules Cited: 

Boundaries Act, R.S.O. 1990, c. B.1 0 

Land Titles Act, R.S.O. 1990, c. L.5, s. 46(2) 
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Appeal From: 

On appeal from the judgment of Justice John R. Mcisaac of the Superior Court of Justice dated June 
24,2011, with reasons reported at 2011 ONSC 4019, 8 R.P.R. (5th) 76. 

Counsel: 

Robert J. Fenn, Richard Rohmer (O.C.) Q.C., Izaak De Rijcke and Patrick M. Floyd, for the appel
lant. 

Jeffrey Streisfield, for the respondent. 

The following judgment was delivered by 

THE COURT:--

A. OVERVIEW 

1 The parties to this dispute have been battling for years over their respective rights to the wa-
terfront properties they own on or near the shores of Georgian Bay in the township of Tiny in 
northern Simcoe County. 

2 The appeal to this court is from the decision and order of Mcisaac J. released June 24, 2011. 
In that decision, the trial judge set aside the decision of Deputy Director of Titles Rosenstein, dated 
February 9, 2010, following an application by the appellant Mrs. Bailey pursuant to s. 46(2) ofthe 
Land Titles Act, R.S.O. 1990, c. L.5. In the proceeding under the Land Titles Act, the Deputy Di
rector of Titles found that the objection filed by the respondent Mr. Barbour was not valid, and 
granted to Mrs. Bailey possessory title to a portion of the parcel claimed by Mr. Barbour, a narrow 
access route across the Barbour property to Mrs. Bailey's property known as Tiny Island. 

3 Mr. Barbour's appeal from the decision of the Deputy Director of Titles proceeded as a trial 
de novo before Mcisaac J. and consumed 19 days. However, at its very outset, the trial judge alerted 
counsel to a potential conflict of interest and asked them to consider whether it caused either side 
any difficulty. Two short recesses followed, after each of which counsel for Mrs. Bailey respectfully 
asked the trial judge to recuse himself. The trial judge declined the request. 

4 On this appeal, the appellant raises eight issues, the first of which is whether it was appropri-
ate and necessary in the interests of justice for the judge to recuse himself. We begin with that issue. 

B. FACTS RELEVANT TO THE ISSUE OF REASONABLE APPREHENSION OF BIAS 

5 In raising the issue of possible conflict, the trial judge declared, among other things, that his 
wife is a real estate agent in Tiny Township where the properties of the parties are located, that she 
specializes in waterfront property, that she has a website titled "Shores of Tiny," and that among the 
clients she has had are Heidi Lauridsen and Rebecca Kynoch-Rice. In the discussion with counsel 
that followed, the trial judge added that he and his wife also own waterfront property in Tiny 
Township, and have a cottage there. 

6 Ms. Lauridsen and Ms. Kynoch-Rice are daughters ofthe late Nancy Ann K. Rice, and nieces 
of the late Rebecca Van Aller, Mrs. Rice's sister. Mrs. Rice was a neighbour of the parties and well 
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I'd like to begin this ruling with reference to some general principles. A judge's 
impartiality is presumed and a party seeking disqualification must establish that 
the circumstances justify a finding that the judge must be disqualified. The crite
rion of disqualification is the reasonable apprehension of bias. 

The question is what would an informed, reasonable and right-minded person 
viewing the matter realistically and practically, and having thought the matter 
through, conclude. Would he or she think it is more likely than not that the judge, 
whether consciously or unconsciously, would not decide fairly? The standard re
fers to an apprehension based on serious grounds. These principles come from 
the judgment of the Supreme Court of Canada in Wewaykum Indian Band v. 
Canada, [2003] 2 S.C.R. 259. 

At its highest, the applicant's claim for disqualification is based on a general 
sense of unease because of the factors I announced earlier today in open court. In 
my view, this basis falls well short of the threshold that justifies the order sought. 
Accordingly, the application is dismissed. I reserve the right to expand upon the
se reasons. 

15 The trial judge did not expand upon his ruling, and made no further reference to it in his 
reasons for judgment. 

D. THE APPLICABLE LAW 

16 The inquiry into whether a conflict exists sufficient to prompt a decision-maker to recuse 
him or herself must be fact-specific. As his short oral ruling demonstrates, the trial judge correctly 
identified the test to be applied for determining whether there exists a reasonable apprehension of 
bias: What would an informed, reasonable and right-minded person, viewing the matter realistically 
and practically, and having thought the matter through, conclude? Would he or she think it is more 
likely than not that the judge, whether consciously or unconsciously, would not decide fairly? 

17 This test was first articulated by Grandpre J. in his dissenting reasons in Committee for Jus
tice and Liberty v. National Energy Board, [1978] 1 S.C.R. 369, at p. 394. Ever since, the Supreme 
Court of Canada has consistently endorsed the standard, including in the case referred to by the trial 
judge, Wewaykum Indian Band, although the court has also sought from time to time to clarify and 
develop it. 

18 Thus, for example, in his reasons in R. v. S. (R. D.), [1997] 3 S.C.R. 484, Cory J. explained, 
at para. 111, that the test set down by Grandpre J. contains a "two-fold objective element": not only 
must the person considering the alleged bias be reasonable, but "the apprehension of bias itself must 
also be reasonable in the circumstances ofthe case." Cory J. added, at para. 113, that: 

[T]he threshold for a finding of real or perceived bias is high. It is a finding that 
must be carefully considered since it calls into question an element of judicial 
integrity. Indeed an allegation of reasonable apprehension of bias calls into ques
tion not simply the personal integrity of the judge, but the integrity of the entire 
administration of justice. 
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Geoffrey Saldanha, Leueen Saldanha and 
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Conflict of laws - Foreign judgments - Enforce
ment- Action brought in Florida court over sale of 
Florida land valued at US$8,000 - Florida court 
entering default judgment against defendants resident 
in Ontario -Jury subsequently awarding US$210,000 
in compensatory damages and US$50,000 in punitive 
damages - Defendants not properly defending action 
according to Florida law and not moving to have default 
judgment set aside or appealing jury award for dam
ages - Whether "real and substantial connection" 
test for enforcing interprovincial judgments should be 
extended to foreign judgments - Whether defence of 
fraud, public policy or natural justice established so that 
foreign judgment should not be enforced by Canadian 
courts - Whether enforcing foreign judgment consti
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Freedoms. 

Constitutional law- Charter of Rights- Fundamen
tal justice- Whether s. 7 of Canadian Charter of Rights 
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Droit international prive - Jugements etrangers
Execution - Actio!! intentee devant un tribunal de la 
Floride relativement a une vente de terrain pour la 
somme de 8 000 $US- Tribunal de Ia Floride rendant 
un jugement par dejaut contre des defendeurs residant 
en Ontario - Jury accordant par la suite les sommes 
de 210 000 $US a titre de dommages-interets compen
satoires et de 50 000 $US a titre de dommages-interets 
punitifs- Dejaut des dejendeurs de contester /'action 
correctement seton La loi de Ia Floride et de chercher 
a jaire annuler le jugement par dejaut au de porter 
en appel ['attribution de dommages-interets par le 
jury- Le critere du « lien reel et substantiel », appli
cable a !'execution des jugements d 'une autre province, 
devrait-il egalement s 'appliquer aux jugements etran
gers? -A-t-on etabli que le moyen de defense jonde 
sur La fraude, l'ordre public au la justice naturelle 
s'applique de maniere a empecher les tribunaux cana
diens d'executer le jugement etranger? - L'execution 
du jugement etranger viole-t-elle l'art. 7 de la Charte 
canadienne des droits et libertes? 

Droit constitutionnel - Charte des droits - Justice 
jondamentale- L'article 7 de La Charte canadienne des 
droits et libertes peut-il proteger un defendeur canadien 
contre ['execution d'unjugement etranger? 

Jugements et ordonnances - Jugements etran
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enforcement of foreign judgments by Canadian courts
Nature and scope of defences available to judgment 
debtor. 

The appellants, residents of Ontario, sold a vacant lot 
situated in Florida to the respondents. A dispute arose as 
a result of that transaction and in 1986 the respondents 
sued the appellants and two other defendants in Florida. 
A defence was filed but the appellants chose not to 
defend any of the subsequent amendments to the action. 
Pursuant to Florida law, the failure to defend the amend
ments had the effect of not defending the action. The 
appellants were subsequently noted in default and were 
served with notice of a jury trial to establish damages. 
They did not respond to the notice nor did they attend 
the trial. The jury awarded the respondents US$210,000 
in compensatory damages and US$50,000 in punitive 
damages. Upon receipt of the notice of the monetary 
judgment against them, the appellants sought legal 
advice. They were advised by an Ontario lawyer that 
the foreign judgment could not be enforced in Ontario. 
Relying on this advice, the appellants took no steps to 
have the judgment set aside or to appeal the judgment in 
Florida. The damages were not paid and an action was 
started in Ontario to enforce the Florida judgment. By 
the time of the hearing in 1998, the foreign judgment 
with interest had grown to approximately C$800,000. 
The trial judge dismissed the action for enforcement 
primarily on the ground that there had been fraud in 
relation to the assessment of damages. The Court of 
Appeal allowed the respondents' appeal. 

Held (Iacobucci, Binnie and LeBel JJ. dissenting): 
The appeal should be dismissed. The judgment of the 
Florida court should be enforced. 

Per McLachli n C.J. and Gonthier, Major, Bastarache, 
Arbour and Deschamps JJ.: International comity and 
the prevalence of international cross-border transac
tions and movement call for a modernization of private 
international law. Subject to the legislatures adopting 
a different approach, the "real and substantial connec
tion" test, which has until now only been applied to 
interprovincial judgments, should apply equally to the 
recognition and enforcement of foreign judgments. The 
test requires that a significant connection exist between 
the cause of action and the foreign court. Here, the 
"real and substantial connection" test is made out. 
The appellants entered into a property transaction in 
Florida when they bought and sold land. As such, there 

eta l 'execution d'un jugement etranger par les tribunaux 
canadiens - Nature et portee des moyens de defense 
dont dispose le debiteur judicia ire. 

Les appelants, n!sidants ontariens, ont vendu aux 
intimes un terrain vague situe en Floride. Cette ope
ration a engendre un differend et, en 1986, les intimes 
ont engage, en Floride, des poursuites contre les 
appelants et deux autres defendeurs. Les appelants ont 
produit une defense, mais ils ont choisi de ne repondre 
a aucune des modifications subsequemment apportees 
a cette action. Selon Ia loi de Ia Floride, cette omis
sion revenait a ne pas contester ]'action. Le defaut 
des appelants a ete, par Ia suite, constate et ceux-ci 
ont regu signification d'un avis les informant qu'un 
proces devant jury serait tenu dans Ie but d'etablir le 
montant des dommages-interets. lis n'ont ni repondu 
a cet avis ni assiste au proces. Le jury a accorde 
aux intimes les sommes de 210 000 $US a titre de 
dommages-interets compensatoires et de 50 000 $US a 
titre de dommages-interets punitifs. Les appelants ont 
sollicite des conseils juridiques aussitot qu'ils furent 
avises du montant qu'ils etaient condamnes a payer. 
Ils se sont fait dire par un avocat ontarien que ce juge
ment etranger etait inexecutoire en Ontario. Forts de ce 
conseil, les appelants n'ont entrepris aucune demarche 
visant a faire annuler ce jugement ou ale porter en appel 
en Floride. Les dommages-interets n'ont pas ete payes 
et une action en execution du jugement rendu en Flori de 
a ete intentee en Ontario. Au moment de !' audition, en 
1998, les dommages-interets accordes par le jugement 
etranger, et les interets accumules, totalisaient environ 
800 000 $CAN. Le juge de premiere instance a rejete 
I' action en execution surtout pour cause de frau de dans 
I' evaluation des dommages-interets. LaCour d'appel a 
accueilli I' appel des intimes. 

Arret (les juges Iacobucci, Binnie et LeBel sont dissi
dents) : Le pourvoi est rejete. Le jugement du tribunal de 
Ia Floride doit etre execute. 

La juge en chef McLachlin et les juges Gonthier, 
Major, Bastarache, Arbour et Deschamps : La courtoi
sie internationale et Ia predominance de Ia circulation 
et des operations transfrontalieres internationales com
mandent une modernisation du droit international prive. 
A mains que les legislatures n'adoptent des lois prescri
vant une approche differente, le critere du « lien reel et 
substantiel », jusqu'a maintenant limite aux jugements 
d'une autre province, devrait egalement s'appliquer a Ia 
reconnaissance eta I' execution des jugements etrangers. 
Ce critere requiert I' existence d'un lien important entre 
Ia cause d'action et le tribunal etranger. En l'espece, le 
critere du « lien reel et substantiel » est respecte. Les 
appelants ont conclu une operation immobiliere en 
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exists both a real and substantial connection between 
the Florida jurisdiction, the subject matter of the action 
and the defendants. Since the Florida court properly 
took jurisdiction, its judgment must be recognized and 
enforced by a domestic court provided that no defences 
bar its enforcement. 

While fraud going to jurisdiction can always be 
raised before a domestic court to challenge the judg
ment, the merits of a foreign judgment can be chal
lenged for fraud only where the allegations are new and 
not the subject of prior adjudication. Where material 
facts not previously discoverable arise that potentially 
challenge the evidence that was before the foreign 
court, the domestic court can decline recognition of 
the judgment. The defendant has the burden of dem
onstrating that the facts sought to be raised could not 
have been discovered by the exercise of due diligence 
prior to the obtaining of the foreign judgment. Here, 
the defence of fraud is not made out. The appellants 
have not claimed that there was evidence of fraud that 
they could not have discovered had they defended the 
Florida action. In the absence of such evidence, the 
trial judge erred in concluding that there was fraud. 
Although the amount of damages awarded may seem 
disproportionate, it was a palpable and overriding error 
for the trial judge to conclude on the dollar amount 
of the judgment alone that the Florida jury must have 
been misled. 

The defence of natural justice is restricted to the form 
of the foreign procedure and to due process, and does 
not relate to the merits of the case. If that procedure, 
while valid there, is not in accordance with Canada's 
concept of natural justice, the foreign judgment will 
be rejected. The defendant carries the burden of proof. 
In the circumstances of this case, the defence does not 
arise. The appellants failed to raise any reasonable 
apprehension of unfairness. They were fully informed 
about the Florida action, were advised of the case to 
meet and were granted a fair opportunity to do so. They 
did not defend the action. Once they received notice of 
the amount of the judgment, the appellants obviously 
had precise notice of the extent of their financial expo
sure. Their failure to move to set aside or appeal the 
Florida judgment when confronted with the size of the 
award of damages was not due to a lack of notice but 
due to their reliance upon negligent legal advice. That 

Floride quand ils ont achete et vendu le terrain. II existe 
done un lien tant reel que substantiel entre le ressort 
de Ia Floride, l'objet de )'action et les ctefendeurs. Vu 
que le tribunal de Ia Floride a exerce correctement sa 
competence, un tribunal national se doit de reconnai
tre et d'executer le jugement qu'il a rendu, pourvu 
qu'aucun moyen de defense ne vienne en emp!kher 
)'execution. 

Tandis que Ia fraude touchant Ia competence peut 
toujours etre invoquee devant un tribunal national pour 
attaquer Ia validite d'un jugement, Ia fraude ne peut etre 
invoquee pour contester le bien-fonde d'un jugement 
etranger qu'en presence d'allegations nouvelles qui 
n 'ont pas deja ete examinees et tranchees. Le tribunal 
national peut refuser de reconnaitre le jugement si on 
lui soumet des faits substantiels impossibles a decouvrir 
anterieurement et susceptibles de mettre en doute Ia 
preuve dont le tribunal etranger etait saisi. Pour pou
voir invoquer Ie moyen de defense fonde sur Ia fraude, 
le defendeur doit demontrer qu'il n'etait pas possible, 
en faisant montre de diligence raisonnable, de decou
vrir, avant le prononce du jugement etranger, Ies faits 
maintenant invoques. Dans Ia presente affaire, Ie moyen 
de defense fonde sur Ia fraude ne peut pas etre invo
que. Les appelants n'ont pas allegue qu'il existait une 
preuve de fraude qu'ils n'auraient pas pu ctecouvrir s'ils 
avaient conteste l'action intentee en Floride. En !'ab
sence d'une telle preuve, le juge de premiere instance 
a commis une erreur en concluant a )'existence d'une 
fraude. Bien que Ie montant des dommages-interets 
accordes puisse paraitre demesure, il reste que Ie juge 
de premiere instance a commis une erreur manifeste et 
dominante en deduisant, du seul montant accorde par le 
jugement, que le jury de Ia Floride avait ete induit en 
erreur. 

Le moyen de defense fonde sur Ia justice naturelle 
est limite a Ia forme de Ia procedure etrangere eta I' ap
plication reguliere de Ia loi, et n'a rien a voir avec le 
bien-fonde de !'affaire. L'execution du jugement sera 
refusee dans le cas ou, si valide qu'elle soit a l'etranger, 
Ia procedure suivie pour le rendre n'est pas conforme a 
Ia notion de justice naturelle canadienne. Le fardeau de 
Ia preuve incombe au defendeur. En l'espece, le moyen 
de defense fonde sur Ia justice naturelle ne peut pas etre 
invoque. Les appelants n'ont suscite aucune crainte 
raisonnable d'injustice. Ils ont ete tres bien informes 
de !'action intentee en Floride; ils ont ete avises de Ia 
preuve a refuter et ont eu une possibilite raisonnable de 
Ia refuter. Ils n'ont pas conteste l'action. II est evident 
que, lorsqu'ils ont re9u avis du montant accorde par 
le jugement, les appelants ont alors connu exactement 
l'ampleur du risque financier auquel ils etaient exposes. 
Leur defaut de chercher a faire annuler ou de porter en 
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negligence cannot be a bar to the enforcement of the 
respondents' judgment. 

The public policy defence prevents the enforcement 
of a foreign judgment which is contrary to the Canadian 
concept of justice, and turns on whether a foreign law 
is contrary to our view of basic morality. The award of 
damages by the Florida jury does not violate our princi
ples of morality such that enforcement of the monetary 
judgment would shock the conscience of the reason
able Canadian. The sums involved, although they have 
grown large, are not by themselves a basis to refuse 
enforcement of the foreign judgment in Canada. The 
public policy defence is not meant to bar enforcement of 
a judgment rendered by a foreign court with a real and 
substantial connection to the cause of action for the sole 
reason that the claim in that foreign jurisdiction would 
not yield comparable damages in Canada. 

Finally, the recognition and enforcement of the 
Florida judgment by a Canadian court would not con
stitute a violation of s. 7 of the Canadian Charter of 
Rights and Freedoms. Given that s. 7 does not shield 
a Canadian resident from the financial effects of the 
enforcement of a judgment rendered by a Canadian 
court, it should not shield a Canadian defendant from 
the enforcement of a foreign judgment. 

Per Iacobucci and Binnie JJ. (dissenting): The "real 
and substantial connection" test provides an appropriate 
conceptual basis for the enforcement of final judgments 
obtained in foreign jurisdictions. While there is no doubt 
the Florida courts had jurisdiction over the dispute since 
the land was located in that jurisdiction, the question. 
is whether the appellants in this proceeding were suffi
ciently informed of the case against them to allow them 
to determine, in a reasonable way, whether to participate 
in the Florida action, or to let it go by default. In this 
case, the appellants come within the traditional limits of 
the natural justice defence and the Ontario courts ought 
not to give effect to the Florida judgment. 

The suggestion that the appellants are the authors of 
their own misfortune on the basis that if they had hired 

appel le jugement obtenu en Floride, face a I' impor
tance du montant des dommages-interets accordes, est 
dO non pas a !'absence d'avis, mais plutot au fait qu'ils 
ont suivi les conseils errones de leur avocat. Ce defaut 
ne saurait faire obstacle a !'execution du jugement 
obtenu par les intimes. 

Le moyen de defense fonde sur l'ordre public empe
che !'execution d'un jugement etranger contraire i\ Ia 
notion de justice canadienne et oblige a determiner si 
une loi etrangere est contraire a nos valeurs morales 
fondamentales. Le montant des dommages-interets 
accordes par le jury de Ia Floride ne fait pas entorse 
a nos principes au point que !'execution du jugement 
)'accordant choquerait Ia conscience des Canadiens 
et des Canadiennes raisonnables. Malgre l'ampleur 
qu'elles ont prise, les sommes en question ne justifient 
pas, i\ elles seules, un refus d'executer le jugement 
etranger au Canada. Le moyen de defense fonde sur 
l'ordre public n'est pas destine a empecher !'execution 
du jugement d'un tribunal etranger ayant un lien reel et 
substantiel avec Ia cause d'action, pour le seul motif que 
Ia demande presentee dans ce ressort etranger ne don
nerait pas lieu a des dommages-interets comparables au 
Canada. 

Entin, Ia reconnaissance et )'execution, par un 
tribunal canadien, du jugement rendu en Floride ne 
constituerait pas une violation de I' art. 7 de Ia Charte 
canadienne des droits et libertes. Vu que !'art. 7 ne pro
tege pas un residant canadien contre les consequences 
financieres de !'execution d'un jugement rendu par un 
tribunal canadien, il ne doit pas non plus proteger un 
defendeur canadien contre !'execution d'un jugement 
etranger. 

Les juges Iacobucci et Binnie (dissidents) : Le cri
tere du « lien reel et substantiel » fournit un fondement 
conceptuel approprie pour executer les jugements defi
nitifs obtenus dans des ressorts etrangers. Bien qu'il ne 
fasse aucun doute que les tribunaux de Ia Floride etaient 
competents pour regler le differend, vu que le terrain 
etait situe dans ce ressort, il faut se demander si !'avis 
que les appelants en l'espece ont rec;u au sujet du risque 
auquel ils etaient exposes suffisait pour qu'ils soient en 
mesure de decider raisonnablement s'ils devaient parti
ciper i\ I' action in ten tee en Flori de ou laisser le tribunal 
rendre jugement par defaut. Dans la presente affaire, 
Ies appelants satisfont aux conditions traditionnelles 
requises pour pouvoir invoquer Ia justice naturelle 
comme moyen de defense, et les tribunaux ontariens 
doivent s'abstenir de mettre a execution le jugement de 
Ia Floride. 

On ne saurait accepter que les appelants sont les 
artisans de leur malheur en ce sens que l'embauche 

: 
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a Florida lawyer they would have found out about sub
sequent developments in the action cannot be accepted. 
The appellants decided not to defend the case set out 
against them in the complaint. That case was subse
quently transformed. They never had the opportunity 
to put their minds to the transformed case because they 
were never told about it. 

To make an informed decision, they should have 
been told in general terms of the case they had to meet 
on liability and been given an indication of the jeop
ardy they faced in terms of damages. The respondents' 
complaint did not adequately convey to the appellants 
the importance of the decision that would eventually be 
made in the Florida court. 

Cumulatively, the events demonstrate an unfair pro
cedure which in this particular case failed to meet the 
standards of natural justice. Nowhere was it brought to 
the appellants' attention that, under the Florida Rules 
of Civil Procedure, they were required to refile their 
defence every time the respondents amended their com
plaint against other defendants. In terms of procedural 
fairness, the appellants were entitled to assume that in 
the absence of any new allegations against them there 
was no need to refile a defence that had already been 
filed in the same action. A Canadian resident is not 
presumed to know the law of another jurisdiction. As 
the basis of the respondents' judgment is default of 
pleading, this lack of notification goes to the heart of 
the present appeal. 

Furthermore, a party must be made aware of the 
potential jeopardy faced. The appellants received no 
notice of a 1987 court order striking out the claim for 
punitive damages against the other defendants - the 
realtor and the title insurers - on grounds applicable, 
had they known about it, to the appellants. They were 
also not told, after being noted in default and before 
the jury trial, that the respondents had made a deal 
with the realtor to delete claims against the realtor for 
treble damages, punitive damages and statutory viola
tions (though these claims were continued on almost 
identical facts against the appellants). Subsequently, the 
respondents settled with the realtor and with the title 
insurers, leaving the appellants as the sole target at the 
damages trial. They were not told about this. Nor were 
the appellants served with the court order for mandatory 
mediation which provided that all parties were required 
to participate or, as required by the Florida rules, with 
notice of the experts the respondents proposed to call 
at the damages assessment. Lastly, the respondents' 
complaint did not indicate that they were claiming 

d'un avocat en Floride leur aurait permis de prendre 
connaissance de !'evolution subsequente de !'action. 
Les appelants ont decide de ne pas contester Ia preuve 
deposee contre eux dans Ia plainte. Cette preuve a ete, 
par Ia suite, modifiee. Les appelants n'ont jamais eu 
Ia possibilite de prendre connaissance de la nouvelle 
preuve parce qu'on ne leur a jamais fait part de son 
existence. 

Pour qu'ils soient en mesure de prendre une deci
sion eclairee, on aurait du les informer de Ia preuve 
generale qu'ils devaient refuter et leur faire part des 
dommages-interets auxquels ils risquaient d'etre con
damnes. La plainte des intimes ne permettait pas aux 
appelants de saisir Ia gravite de Ia decision que pourrait 
rendre le tribunal de Ia Floride. 

Tout bien considere, ces evenements temoignent 
d'une procedure inequitable qui, en l'espece, ne res
pectait pas les regles de justice naturelle. Les appe
lants n'ont jamais ete informes que les Rules of Civil 
Procedure de Ia Floride les obligeaient a deposer de 
nouveau leur defense chaque fois que les intimes modi
fiaient leur plainte contre les autres defendeurs. Sur le 
plan de l'equite procedurale, les appelants etaient en 
droit de supposer qu 'en 1' absence de nouvelles allega
tions contre eux its n'avaient pas a deposer de nouveau 
une defense deja produite en reponse a Ia meme action. 
Un residant canadien n'est pas presume connaltre Ia loi 
applicable dans un autre ressort. Comme le jugement 
obtenu par les intimes repose sur le defaut de produire 
un acte de procedure, cette absence d'avis est cruciale 
en l'espece. 

En outre, une partie doit etre informee du risque 
auquel elle est exposee. Les appelants n'ont pas ete 
avises de !'ordonnance dans laquelle le tribunal a 
annule, en 1987, Ia demande de dommages-interets 
punitifs presentee contre les autres defendeurs -
!'agent immobilier et Ia societe d'assurance de titres 
de propriete - pour des raisons qui auraient ete 
applicables aux appelants, s'ils les avaient connues. Ils 
n'ont pas non plus ete informes, apres Ia constatation 
de leur defaut mais avant le proces devant jury, que 
les intimes et !' agent immobilier avaient convenu de 
supprimer les demandes de dommages-interets triples, 
de dommages-interets punitifs et d'indemnite pour 
violation de la loi deposees contre !'agent immobilier 
(meme si ces demandes fondees sur des faits quasi 
identiques etaient maintenues contre les appelants). Par 
Ia suite, les intimes ont regie a !'amiable avec !'agent 
immobilier et Ia societe d' assurance de titres de pro
prietes, de sorte que les appelants sont retrouves les 
seuls vises a !'audience relative aux dommages-interets. 
Les appelants n'ont pas ete informes de ce changement 
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damages on behalf of corporations, whose names 
appeared nowhere in the pleadings, in which they had 
an interest, and that they would be seeking damages for 
a corporation's lost opportunity to build an undefined 
number of homes on land to which neither the respond
ents nor the corporation held title. 

A judgment based on inadequate notice is violative of 
natural justice. A default judgment that rests on such an 
unfair foundation should not be enforced. The fact that 
the appellants did not appeal the Florida judgment or 
seek the indulgence of the Florida court to set the default 
judgment aside for "excusable neglect" is a relevant con
sideration, but is not necessarily fatal, and in this case 
does not justify the enforcement in Ontario of the flawed 
Florida default judgment. 

Per LeBel J. (dissenting): The "real and substantial 
connection" test should be modified significantly when it 
is applied to judgments originating outside the Canadian 
federation. Specifically, the assessment of the propriety 
of the foreign court's jurisdiction should be carried out in 
a way that acknowledges the additional hardship imposed 
on a defendant who is required to litigate in a foreign 
country. The purposive, principled framework should 
not be confined, however, to the question of jurisdiction. 
The impeachment defences of public policy, fraud and 
natural justice ought to be reformulated. Liberalizing the 
jurisdiction side of the analysis while retaining narrow, 
strictly construed categories on the defence side is not a 
coherent approach. 

The jurisdiction test itself should be applied so that 
the assumption of jurisdiction will not be recognized if 
it is unfair to the defendant. This requires taking into 
account the differences between the international and 
interprovincial contexts. The integrated character of the 
Canadian federation makes a high degree of cooperation 
between the courts of the various provinces a practical 
necessity. It is also a constitutional imperative, inherent 
in the relationship between the units of our federal state, 
that each province must recognize the properly assumed 
jurisdiction of another, and conversely that no court in 
a province can intermeddle in matters that are without 
a constitutionally sufficient connection to that province. 

de situation. Ils n'ont pas non plus re~u signification de 
!'ordonnance judiciaire de mediation obligatoire qui 
requerait Ia participation de toutes les parties, ni ete 
avises - conformement aux regles de Ia Floride - des 
experts que les intimes comptaient appeler a temoigner 
lors de !'evaluation des dommages-interets. Enfin, Ia 
plainte des intimes n'indiquait pas qu'ils reclamaient 
des dommages-interets au nom de societes dont ils 
etaient actionnaires et dont les noms ne figuraient nulle 
part dans les actes de procedure, et qu'ils comptaient 
reclamer des dommages-interets pour Ia possibilite 
qu'une societe avait perdue de construire un nombre 
indetermine de maisons sur un terrain qui ne lui apparte
nait pas et qui n'appartenait pas non plus aux intimes. 

Unjugement fonde sur un avis insuffisant est contraire 
a Ia justice naturelle. II n'y a pas lieu d'executer un juge
ment par defaut ayant un fondement aussi inequitable. Le 
fait que les appelants n'ont ni porte en appellejugement 
rendu en Floride, ni demande au tribunal de Ia Floride 
de faire montre d'indulgence en annulant pour cause de 
« negligence excusable » le jugement par defaut, est un 
facteur pertinent, mais non necessairement fatal, qui, en 
l'espece, ne justifie pas !'execution en Ontario du juge
ment vicie rendu par defaut en Floride. 

Le juge LeBel (dissident) : II y a lieu de modifier 
sensiblement le critere du « lien reel et substantiel » lors
qu'il s'agit de l'appliquer a des jugements emanant de 
I' exterieur de Ia federation canadienne. Plus precisement, 
!'evaluation de Ia legitimite de Ia competence du tribunal 
etranger doit tenir compte des difficultes supplementaires 
auxquelles se heurte le defendeur tenu de plaider dans 
un pays etranger. Cependant, le systeme teleologique et 
fonde sur des principes ne devrait passe limiter a Ia ques
tion de Ia competence. II est souhaitable de reformuler les 
moyens de defense fondes sur l'ordre public, Ia fraude et 
Ia justice nature lie. II est illogique de liberaliser le volet 
«competence» de !'analyse tout en continuant de repar
tir le volet « moyens de defense » dans des categories 
bien precises et assujetties a une interpretation stricte. 

Le critere meme de Ia competence doit s'appliquer 
pour empecher Ia reconnaissance de Ia declaration de 
competence qui est injuste pour Ia partie defenderesse. 
Cela exige de tenir compte des differences qui existent 
entre les contextes international et interprovincial. Le 
caractere unifie de Ia federation canadienne commande, 
en fait, une large mesure de cooperation entre les tri
bunaux des diverses provinces. De meme, un imperatif 
constitutionnel, inherent au lien existant entre les ele
ments qui forment notre Etat federal, veut que chaque 
province reconnaisse Ia competence qu'une autre pro
vince declare avoir a juste titre et, a ]'inverse, qu'aucun 
tribunal d'une province ne puisse s'immiscer dans des 
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Comity as between sovereign nations is not an obliga
tion in the same sense. It follows from the contextual and 
purpose-driven approach that the rules for recognition 
and enforcement of foreign-country judgments should 
be carefully fashioned to reflect the realities of the inter
national context, and calibrated to further to the greatest 
degree possible, the ultimate objective of facilitating 
international interactions. However, this does not mean 
that they should be as liberal as the interprovincial rule. 
Ideally, the "real and substantial connection" test should 
represent a balance designed to create the optimum 
conditions favouring the flow of commodities and serv
ices across state lines. The connections required before 
foreign-country judgments will be enforced should be 
specified more strictly and in a manner that gives due 
weight to the protection of Canadian defendants without 
disregarding the legitimate interests of foreign claimants. 
This approach is consistent with both the flexible nature 
of international comity as a principle of enlightened self
interest rather than absolute obligation, and the practical 
differences between the international and interprovincial 
contexts. 

While the test should ensure that, considering the 
totality of the connections between the forum and all 
aspects of the action, it is not unfair to expect the defend
ant to litigate in that forum, it does not follow that there 
necessarily has to be a connection between the defendant 
and the forum. There are situations where, given the other 
connections between the forum and the proceeding, it is a 
reasonable place for the action to be heard and the defend
ant can fairly be expected to go there even though he or 
she personally has no link at all to that jurisdiction. Under 
this approach, the connection must be strong enough to 
make it reasonable for the defendant to be expected to 
litigate there even though that may entail additional 
expense, inconvenience, and risk. If litigating in the for
eign jurisdiction is very burdensome to the defendant, a 
stronger degree of connection would be required before 
the originating court's assumption of jurisdiction should 
be recognized as fair and appropriate. In extreme cases, 
the foreign legal system itself may be inherently unfair. If 
the process that led to the judgment was unfair in itself, 
it is not fair to the defendant to enforce that judgment in 
any circumstance, even if the forum has very strong con
nections to the action and appears in every other respect 
to be the natural place for the action to be heard. 

affaires qui, sur le plan constitutionnel, n'ont aucun lien 
suffisant avec Ia province ou il est situe. La courtoisie 
entre Etats souverains ne constitue pas une obligation 
dans le meme sens. L'approche contextuelle et teleologi
que commande que les regles applicables en matiere de 
reconnaissance et d'execution des jugements etrangers 
refletent fidelement les realites du contexte international 
et soient le plus possible adaptees a Ia realisation de l'ob
jectif final qui est de faciliter les relations internationales. 
Cependant, cela ne signifie pas qu' elles doivent etre aussi 
liberales que Ia regie interprovinciale. Idealement, le cri
tere du « lien reel et subs tan tiel » devrait representee une 
solution de compromis destinee a cn!er les conditions Ies 
plus propices a Ia circulation des biens et des services 
d'un pays a !'autre. Les liens necessaires a !'execution 
des jugements etrangers doivent etre precises davantage 
de maniere a donner a Ia protection des defendeurs cana
diens toute )'importance qu'elle merite, sans pour autant 
negliger Ies interets legitimes des demandeurs etrangers. 
Cette approche reste compatible avec Ia nature souple de 
Ia courtoisie internationale en tant que principe d'indivi
dualisme constructif et non en tant qu' obligation absolue, 
et avec Ies differences concretes qui existent entre le con
texte international et le contexte interprovincial. 

Bien que ce critere doive contribuer a assurer que, 
compte tenu de !'ensemble des liens entre le ressort 
et tous les aspects de !'action, il n'est pas deraisonna
ble de s'attendre a ce que le defendeur y plaide, il ne 
s'ensuit pas necessairement qu'un lien doit rattacher le 
defendeur au ressort. En effet, il arrive qu'en raison de 
ses autres liens avec )'instance le ressort soit un endroit 
raisonnable pour instruire )'action et que l'on puisse 
alors raisonnablement s' attendre a ce que le defendeur 
s'y rende meme si, personnellement, il n'a absolument 
aucun lien avec ce ressort. Selon cette approche, le lien 
doit etre assez solide pour que l'on puisse raisonna
blement s'attendre a ce que Ie defendeur aille plaider 
devant ce tribunal malgre les depenses supplemen
taires, Ies inconvenients et le risque que cela peut lui 
occasionner. Dans le cas ou il deviendrait tres onereux 
pour le defendeur de plaider dans le ressort etranger, 
Ia reconnaissance du caractere juste et approprie de Ia 
declaration de competence du tribunal d'origine exige 
Ia demonstration de !'existence d'un lien plus solide. 
Dans les pires cas, il se peut que Ie regime juridique 
etranger lui-meme soit foncierement inequitable. 
Lorsque Ia procedure suivie pour rendre le jugement 
en cause etait inequitable en soi, il devient alors injuste 
d'imposer au defendeur !'execution du jugement dans 
tous les cas, meme si des liens tres solides rattachent 
!'action au ressort et si ce dernier paralt etre, a tous 
autres egards, I'endroit logique pour !'instruction de 
!'instance. 
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It follows from those propositiOns that the notion 
of interprovincial reciprocity is not equally applicable 
internationally. To treat a judgment from a foreign coun
try exactly like one that originates within Canada fails to 
take into account the differences between the interprovin
cial and international contexts and fails to reflect the dif
ferences between assuming jurisdiction and enforcing a 
foreign judgment. Lastly, s. 7 Charter rights are not usu
ally relevant to jurisdictional issues in civil disputes and 
do not arise in this case, although it is possible that there 
may be situations where fundamental interests of the 
defendant are implicated and s. 7 could come into play. 

In this case, Florida was the natural place for the 
action to be heard because there were very strong con
nections between that state and every component of the 
action: the plaintiffs, who live there; the land, which is in 
Florida; and the defendants, who involved themselves in 
real estate transactions there. 

The public policy defence should be reserved for 
cases where the objection is to the law of the foreign 
forum, rather than the way the law was applied, or the 
size of the award per se. It should also apply to foreign 
laws that offend basic tenets of our civil justice system, 
principles that are widely recognized as having a quality 
of essential fairness. Here, the defects in the judgment, 
while severe, do not engage the public policy defence. 
The enforcement of such a large award in the absence 
of a connection either to harm suffered by the plaintiffs 
and caused by the defendants or to conduct deserving of 
punishment on the part of the defendants would be con
trary to basic Canadian ideas of justice. But there is no 
evidence that the law of Florida offends these principle·s. 
On the contrary, the record indicates that Florida law 
requires proof of damages in the usual fashion and there 
is no indication that punitive damages are available where 
the defendant's conduct is not morally blameworthy. 

In general, the rule that the defence of fraud must be 
based on previously undiscoverable evidence is a reason
ably balanced solution. However, the possibility that a 
broader test should apply to default judgments in cases 
where the defendant's decision not to participate was a 
demonstrably reasonable one should not be ruled out. If 
the defendant ignored what it justifiably considered to be 
a trivial or meritless claim, and can prove on the civil 

II decoule de ces propositions que Ia notion de reci
procite interprovinciale ne s'applique tout autant aux 
jugements rendus a l'exterieur du Canada. Traiter un 
jugement emanant d'un pays etranger exactement sur 
le meme pied qu'un jugement rendu au Canada ne tient 
pas compte des differences tres reelles qui existent entre 
les contextes interprovincial et international, et ne reflete 
pas les differences entre Ia declaration de competence 
et !'execution d'un jugement etranger. Entin, les droits 
garantis par !'art. 7 de Ia Charte ne sont generalement 
pas pertinents relativement aux questions de competence 
soulevees en matiere civile et n'interviennent pas en 
l'espece, quoiqu'il puisse y avoir des cas ou les interets 
fondamentaux du defendeur sont en cause et ou !'art. 7 
entre alors en jeu. 

En I' espece, Ia Flori de etait I' endroit logique pour 
!'instruction de !'action en raison de !'existence de 
liens tres solides entre cet Etat et chaque element de !'ac
tion : les demandeurs y vivent, le terrain y est situe et les 
defendeurs y ont effectue des operations immobilieres. 

II y a lieu de continuer a limiter Ia possibilite d'in
voquer le moyen de defense fonde sur l'ordre public 
aux cas ou !'objection vise le droit applicable dans le 
ressort etranger et non Ia maniere dont ce droit a ete 
applique ou le montant meme des dommages-interets 
qui a ete accorde. II doit egalement pouvoir etre invo
que a l'encontre de lois etrangeres violant les regles 
fondamentales de notre systeme de justice civile, qui 
sont largement reconnues comme etant essentiellement 
equitables. Dans Ia presente affaire, les vices du juge
ment, si graves soient-ils, ne donnent pas ouverture au 
moyen de defense fonde sur l'ordre public. A defaut d'un 
lien soit avec un prejudice cause aux demandeurs par les 
defendeurs, soit avec une conduite des defendeurs qui 
merite d'etre punie, !'execution d'unjugement accordant 
un montant de dommages-interets aussi eleve serait con
traire aux notions de justice fonda mentales canadiennes. 
Cependant, rien ne prouve que le droit de Ia Floride viole 
ces principes. Au contraire, le dossier indique que le droit 
de Ia Flori de exige que Ia preuve du prejudice so it faite de 
Ia maniere habituelle, et rien n'indique qu'il est possible 
d'obtenir des dommages-interets punitifs lorsque Ia con
duite du defendeur n'est pas moralement reprehensible. 

En general, Ia regie voulant que le moyen de defense 
fonde sur la fraude ne puisse etre invoque qu'a la lumiere 
d'elements de preuve impossibles a decouvrir anterieu
rement represente un juste milieu raisonnable. Toutefois, 
il n'y a pas lieu d'ecarter Ia possibilite d'appliquer un 
critere plus large aux jugements par defaut dans les situa
tions ou Ia decision du defendeur de ne pas participer a 
!'instance etait manifestement raisonnable. Dans le cas 
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standard that the plaintiff took advantage of his absence 
to perpetrate a deliberate deception on the foreign court, 
it would be inappropriate to insist that a Canadian court 
asked to enforce the resulting judgment must turn a blind 
eye to those facts. Accordingly, a more generous version 
of the fraud defence ought to be available, as required, to 
address the dangers of abuse associated with the loosen
ing of the jurisdiction test to admit a broad category of 
formerly unenforceable default judgments. In the present 
case, the defence of fraud is not made out. All the facts 
that the appellants raise in this connection were known 
to them or could have been discovered at the time of the 
Florida action. Furthermore, even though this is the kind 
of case for which a more lenient interpretation of the fraud 
defence would, in principle, be appropriate, because the 
appellants' decision not to attend the Florida proceedings 
was a reasonable one, given the lack of evidence, the 
defence could not succeed even on the view that the judg
ment could be vitiated by proof of intentional fraud. 

The defence of natural justice concerns the proce
dure by which the foreign court reached its decision. 
If a defendant can establish that the process by which 
the foreign judgment was obtained was contrary to the 
Canadian conception of natural justice, then the foreign 
judgment should not be enforced. 1\vo developments 
should be recognized in connection with this defence: 
the requirements of notice and a hearing should be con
strued in a purposive and flexible manner, and substantive 
principles of justice should also be included in the scope 
of the defence. Notice is adequate when the defendant 
is given enough information to assess the extent of his 
or her jeopardy. This means, among other things, that 
the defendant should be made aware of the approximate 
amount sought. Adequate notice must also include alert
ing the defendant to the consequences of any procedural 
steps taken or not taken, as well as to the allegations 
that will be adjudicated at trial. In assessing whether the 
defence of natural justice has been made out, the opportu
nities for correcting a denial of natural justice that existed 
in the originating jurisdiction should be assessed in light 
of all the relevant factors. Here, the Ontario defend
ants were not given sufficient notice of the extent and 
nature of the claims against them in the Florida action 
and its potential ramifications. Furthermore, there was 
no notice as to the serious consequences to the defend
ants of failure to refile their defence in response to the 

ou le defendeur n'a pas reagi a ce qu'il considerait, a 
juste titre, comme etant une demande futile et denuee de 
fondement, et ou il peut prouver, selon Ia norme applica
ble en matiere civile, que le demandeur a profite de son 
absence pour deliberement induire en erreur le tribunal 
etranger, on serait malvenu de soutenir qu'un tribunal 
canadien saisi d'une demande d'execution du jugement 
qui a resulte doit fermer les yeux sur ces faits. Par conse
quent, une version plus genereuse du moyen de defense 
fonde sur Ia fraude devrait pouvoir etre invoquee lorsque 
cela s'avere necessaire pour reduire les risques d'abus 
lies a l'assouplissement du critere de competence qui 
permet desormais Ia reconnaissance d'une large catego
rie de jugements par defaut auparavant inexecutoires. Le 
moyen de defense fonde sur Ia fraude n 'est pas recevable 
en l'espece. Tous les faits que les appelants evoquent a 
l'appui de ce moyen de defense etaient connus d'eux 
ou auraient pu etre decouverts a l'epoque de !'action 
en Floride. De plus, meme s'il s'agit d'un cas ou il 
conviendrait, en principe, de donner une interpretation 
plus genereuse du moyen de defense fonde sur Ia fraude 
parce que Ia decision des appelants de ne pas participer 
aux procedures en Floride etait raisonnable, il reste qu'en 
!'absence de preuve ce moyen de defense ne pouvait pas 
etre invoque avec succes meme en tenant pour acquis que 
le jugement serait vicie si on pouvait etablir !'existence 
d'une fraude commise de propos delibere. 

Le moyen de defense fonde sur Ia justice naturelle 
vise Ia procedure que le tribunal etranger a suivie pour 
rendre sa decision. II n'y a pas lieu d'executer le juge
ment etranger lorsque le defendeur peut etablir que Ia 
procedure suivie pour l'obtenir etait contraire a Ia notion 
canadienne de justice naturelle. Ce moyen de defense 
doit etre remanie sous deux aspects : les exigences en 
matiere d'avis et d'audience doivent recevoir une inter
pretation teleologique et souple, et le moyen de defense 
doit egalement englober les principes de justice substan
tiels. L'avis est suffisant lorsque le defendeur rec;:oit assez 
de renseignements pour pouvoir mesurer l'ampleur du 
risque auquel il est expose. Cela signifie, notamment, que 
le defendeur doit etre informe du montant approximatif 
reclame. Pour etre suffisant, !'avis doit aussi prevenir le 
defendeur des consequences de toutes les demarches pro
cedurales effectuees ou non effectuees, ainsi que des alle
gations qui seront examinees et tranchees au proces. Pour 
decider si le moyen de defense fonde sur Ia justice natu
relle peut etre invoque, il convient d'evaluer, a Ia lumiere 
de tous les facteurs pertinents, Ia possibilite qu'il y avait, 
dans le ressort d'origine, d'exercer des recours destines 
a corriger un deni de justice naturelle. Dans Ia presente 
affaire, les defendeurs ontariens n'ont pas suffisamment 
ete avertis de l'etendue et de Ia nature des allegations 
formulees contre eux dans le cadre de !'action intentee 
en Floride et des consequences que cette action pourrait 
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plaintiffs' repeatedly amended pleadings. As a result, 
the notice afforded to the defendants did not meet the 
requirements of natural justice. Finally, the mere fact 
that the appellants have received mistaken legal advice 
and did not avail themselves of the remedies available 
in Florida should not operate to relieve the respondents 
entirely of the consequences of a significant or substan
tial failure to observe the rules of natural justice, and it 
should not, in itself, bar the appellants from relying on 
this defence. In the circumstances of this case, when 
all the relevant factors are considered, the appellants' 
apprehensiveness about going to Florida to seek relief 
was understandable. 

Even if the natural justice defence did not apply, this 
judgment should not be enforced. The facts raise very 
serious concerns about the fairness of enforcing the 
Florida judgment which do not fit easily into the catego
ries identified by the traditional impeachment defences. 
The circumstances of this case are such that the enforce
ment of this judgment would shock the conscience of 
Canadians and cast a negative light on our justice system. 
The appellants have done nothing that infringes the rights 
of the respondents and have certainly done nothing to 
deserve such harsh punishment. Nor can they be said to 
have sought to avoid their obligations by hiding in their 
own jurisdiction or to have shown disrespect for the legal 
system of Florida. They have acted in good faith through
out and have diligently taken all the steps that appeared 
to be required of them, based on the information and 
advice they had. The plaintiffs in Florida appear to have 
taken advantage of the defendants' difficult position to 
pursue their interests as aggressively as possible and to 
secure a sizeable windfall. The Ontario court should 
not have to set its seal of approval on the judgment thus 
obtained without regard for the dubious nature of the 
claim, the fact that the parties did not compete on a level 
playing field, and the lack of transparency in the Florida 
proceedings. The implication of the majority position is 
that Canadian defendants will from now on be obliged to 
participate in foreign lawsuits no matter how meritless 
the claim or how small the amount of damages appears to 
be, on pain of potentially devastating consequences from 
which Canadian courts will be virtually powerless to pro
tect them. Moving the law of conflicts in such a direction 
should be avoided. 

entrainer. Les defendeurs n'ont pas non plus ete avises 
des risques serieux auxquels les exposerait Ie defaut de 
deposer de nouveau leur defense pour repondre aux actes 
de procedure maintes fois modifies des demandeurs. Par 
consequent, !'avis donne aux defendeurs ne satisfaisait 
pas aux exigences de Ia justice naturelle. Entin, le simple 
fait que Ies appelants aient rer;:u des conseils juridiques 
errones et qu'ils n'aient pas exerce Ies recours disponi
bles en Floride ne devrait pas soustraire les intimes a 
toutes les consequences d'une violation importante ou 
substantielle des regles de justice naturelle, ni empecher, 
en soi, les appelants d'invoquer ce moyen de defense. 
Compte tenu de tous Ies facteurs pertinents, Ia reticence 
des appelants a retourner en Floride pour y exercer un 
recours devenait comprehensible dans les circonstances. 

Meme s'il n'etait pas possible d'invoquer le moyen 
de defense fonde sur Ia justice naturelle, il n'y aurait pas 
lieu d'executer ce jugement. Les faits soulevent de tres 
serieuses questions au sujet du caractere equitable de 
!'execution du jugement de Ia Floride qui entre diffici
lement dans les categories visees par les defenses tradi
tionnelles consistant a attaquer Ia validite d'unjugement. 
Les circonstances de Ia presente affaire sont telles que 
!'execution du jugement choquerait Ia conscience des 
Canadiens et des Canadiennes et jetterait une ombre sur 
notre systeme judiciaire. Les appelants n'ont rien fait 
qui porte atteinte aux droits des intimes et n'ont certes 
rien fait qui merite d'etre puni aussi severement. On ne 
peut pas dire non plus qu'ils ont cherche a se soustraire 
a leurs obligations en se terrant dans leur propre ressort 
ou qu'ils ont manque de respect envers Ie regime juri
clique de Ia Floride. Compte tenu des renseignements et 
des conseils qui leur avaient ete donnes, ils ont agi de 
bonne foi en tout temps et ont fait montre de diligence en 
prenant toutes les mesures qui leur semblaient requises. 
Les demandeurs a !'action intentee en Floride semblent 
avoir profite de Ia situation difficile des defendeurs pour 
proteger leurs interets aussi energiquement que possi
ble, et pour realiser un profit important et inattendu. 
En raison de l'inegalite des chances entre les parties et 
du manque de transparence des procedures qui se sont 
deroulees en Floride, le tribunal de !'Ontario n'aurait 
pas du autoriser !'execution du jugement ainsi obtenu, 
sans tenir compte de Ia nature douteuse de Ia demande. 
Le point de vue ado pte par les juges majoritaires signifie 
que les defendeurs canadiens seront desormais tenus de 
participer aux poursuites in ten tees a I' etranger- me me 
celles qui peuvent sembler plus ou mains fondees ou si 
derisoire que puisse raisonnablement paraltre le mon
tant de dommages-interets reclame - sous peine de 
subir des consequences potentiellement devastatrices 
contre lesquelles les tribunaux canadiens ne pourront 
pratiquement pas les proteger. II faut eviter de donner 
cette orientation au droit international prive. 
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C. Section 7 of the Canadian Charter of Rights 
and Freedoms 

The appellants submitted that the Florida judg
ment cannot be enforced because its enforcement 
would force them into bankruptcy. It was argued 
that the recognition and enforcement of that judg
ment by a Canadian court would constitute a viola
tion of s. 7 of the Charter. The appellants submit
ted that a Charter remedy should be recognized to 
the effect that, before a domestic court enforces a 
foreign judgment which would result in the defend
ant's bankruptcy, the court must be satisfied that 
the foreign judgment has been rendered in accord
ance with the principles of fundamental justice. No 
authority is offered for that proposition with which 
I disagree but, in any event, the Florida proceedings 
were conducted in conformity with fundamental 
justice. The obligation of a domestic court to recog
nize and enforce a foreign judgment cannot depend 
on the financial ability of the defendant to pay that 
judgment. As s. 7 of the Charter does not shield a 
Canadian resident from the financial effects of the 
enforcement of a judgment rendered by a Canadian 
cowt, I have difficulty accepting that s. 7 should 
shield a Canadian defendant from the enforcement 
of a foreign judgment. 

V. Disposition 

The parties agreed that the Florida court had 
a real and substantial connection to the action 
launched by the respondents. Having properly taken 
jurisdiction, the judgment of that court must be rec
ognized and enforced by a domestic court, pro
vided that no defences bar its enforcement. None 
of the existing defences of fraud, natural justice or 
public policy have been supported by the evidence. 
Although the damage award may appear dispropor
tionate to the original value of the land in question, 
that cannot be determinative. The judgment of the 
Florida court should be enforced. 

The appeal is dismissed with costs. 

C. L'article 7 de la Charte canadienne des droits 
et libertes 

Les appelants ont soutenu que le jugement rendu 
en Floride ne peut etre execute parce que cela les 
obligerait a faire faillite. Ils ont allegue que Ia recon
naissance et !'execution de ce jugement par un tri
bunal canadien constituerait une violation de I' art. 
7 de Ia Charte. Selon eux, il y a lieu de faire droit 
a un recours fonde sur la Charte etant donne que, 
pour executer un jugement etranger qui entralnerait 
Ia faillite du defendeur, le tribunal national doit etre 
convaincu que ce jugement est conforme aux princi
pes de justice fondamentale. Aucune jurisprudence 
ni aucune doctrine n'est citee a l'appui de cette 
proposition a laquelle je ne souscris pas, et, quoi 
qu'il en soit, !'instance en Floride s'est deroulee 
d'une maniere conforme a Ia justice fondamentale. 
L'obligation d'un tribunal national de reconnaltre et 
d'executer un jugement etranger ne saurait etre tri
butaire de Ia capacite du defendeur de payer le mon
tant que ce jugement lui ordonne de verser. Vu que 
!'art. 7 de Ia Charte ne protege pas un residant cana
dien contre les consequences financieres de !'execu
tion d'un jugement rendu par un tribunal canadien, 
j'ai peine a croire qu'il devrait proteger un defen
deur canadien contre !'execution d'un jugement 
etranger. 

V. Dispositif 

Les parties ont convenu que le tribunal de Ia 
Flori de avait un lien reel et substantiel avec I' ac
tion intentee par les intimes. Etant donne que ce 
tribunal a exerce correctement sa competence, un 
tribunal national se doit de reconnaltre et d'executer 
le jugement qu'il a rendu, pourvu qu'aucun moyen 
de defense ne vienne en empecher !'execution. En 
l'espece, Ia preuve ne justifie d'invoquer aucun des 
moyens de defense existants qui sont fondes sur Ia 
frau de, Ia justice naturelle ou 1' ordre public. Bien 
que le montant des dommages-interets accordes 
puisse paraltre demesure par rapport a Ia valeur ini
tiale du terrain en cause, cela ne saurait etre deter
minant. Le jugement rendu par le tribunal de Ia 
Floride doit etre execute. 

L' appel est rejete avec de pens. 
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REASONS FOR JUDGMENT OF 
THE HONOURABLE MR. JUSTICE FOISY 

[1] This is an appeal from a decision of Bracco, J. (as he then was) reported at (1987) 

80 A.R. 207, 54 A.L.R. 97, [1987] 6 W.W.R. 217, in which he held that s. 18(1) of the 

Workers' Compensation Act, (the "Act') S.A. 1981, c. W-16 violated the rights of the 

respondents under ss. 7 and 15(1) of the Canadian Charter of Rights and Freedoms, (the 

"Charter"). He further held that s. 18(1) of the Act was not saved by s. 1 of the Charter and 

declared s. 18(1) inoperative as between the parties to this action. 

[2] It was conceded by the respondents that this court is bound by the subsequent 

decision of the Supreme Court of Canada in Reference re: Workers' Compensation Act, 1983 

(Nfld.) ss. 32, 34 (1989) 56 D.L.R. (4th) 765 wherein it was held that Newfoundland's 

Workers' Compensation Act did not discriminate within the meaning of s. 15(1) of the Charter. 

Accordingly the only issue before this court is whether or not s. 18(1) of the Act offends s. 7 of 

the Charter. 

[3] A short recital of the facts is perhaps useful. In 1982 the respondent Robert Budge, 

during the course of his employment in an industry to which the Act applies, was involved in a 

motor vehicle accident with a light rail transit vehicle, the property of the appellant the City of 

Calgary and operated by the appellant Robert Marwick during the course of his employment. 

Both the City of Calgary as an employer and Robert Marwick as an employee are covered by 

the Act. 

[4] The respondents commenced an action for damages in September of 1983. The 

respondent, James Budge, claimed damages for personal injuries and his spouse, the 

respondent Roberta Budge, claimed for loss of consortium against the appellants. 

[5] Section 18(1) of the Act reads as follows: 

18(1) If an accident happens to a worker entitling him or his dependants to 
compensation under this Act, neither the worker, his legal personal representatives, his 
dependants nor his employer has any cause of action in respect of or arising out of the 
personal injury suffered by or the death of the worker as a result of the accident 

(a) against any employer, or 

(b) against any worker of an employer, in an industry to which this Act applies 
when the conduct of that employer or worker that caused or contributed to the 
injury arose out of and in the course of employment in an industry to which this Act 
applies. 
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[6] Section 7 of the Charter provides: 

7. Everyone has the right to life, liberty and security of the person and the right not to 
be deprived thereof except in accordance with the principles of fundamental justice. 

[7] At the outset we were advised that the respondent Roberta Budge had settled her 

claim and that effectively she was no longer part of this appeal. Counsel for the Workers' 

Compensation Board, however, requested that we deal with her claim as it relates to s. 7 of 

the Charter because there were a number of outstanding claims by dependants under similar 

circumstances which were awaiting the court's decision in this case. 

[8] Bracco, J. was of the opinion that "the right to seek redress for a tort committed 

against one's person is surely as fundamental a right as the Charter guaranteed security of 

one's person". He held this breach of s. 7 to be not in accordance with the principles of 

fundamental justice. He then concluded that s. 18(1) of the Act was unduly broad and not 

justifiable in a free and democratic society because it barred an injured worker from suing any 

employer or employee without regard to the relationship or connection between the injured 

worker and the employer or employee responsible for the injury. 

[9] In deciding whether or not there has been a violation of rights under s. 7 it is 

necessary first to determine if there has been a violation of the right to life, liberty and security 

of the person. If the answer is in the affirmative, only then does it become necessary to 

decide whether or not the infringement in question is in accordance with the principles of 

fundamental justice. With respect to the chambers judge, and for the reasons that follow, 

there has been no violation of the right to life, liberty and security of the person and 

accordingly it is not necessary to go on to the second component contained in s. 7 of the 

Charter. 

[1 0] It is argued on behalf of Mr. Budge that s. 18(1) of the Act violates the security of 

the person by depriving him of his common law action for damages for injuries suffered as a 

result of the accident by substituting compensation under the Act. Similarly with respect to 

Mrs. Budge it is said that by denying her a statutory cause of action for loss of consortium 

given her under the Domestic Relations Act, R.S.A. 1980, c. D-37, s. 43, s. 18(1) of the Act 

violates her security of the person. The respondents rely on the decision of Lamer, J. (as he 

was then) in Reference Re: Criminal Code, Sections 193 and 195.1(1)(c) [1990] 4 W.W.R. 

481 (S.C. C.), where he states, at 526: 
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" I am of the view that s. 7 is implicated when the state, by resorting to the justice 
system, restricts an individual's physical liberty in any circumstances. Section 7 is also 
implicated when the state restricts individuals' security of the person by interfering with, 
or removing from them, control over their physical or mental integrity." 

[11] The respondents maintain that s. 18(1) of the Act, by denying them recourse to the 

courts to pursue a civil claim, both interferes with and removes from them control over their 

mental integrity. They further argue that the existence of an economic component is not 

sufficient to take it outside the protection afforded by s. 7. While the second point may be 

correct (a point I do not have to decide), in my view we are dealing here primarily, if not 

entirely, with property and economic rights. It is not disputed that a cause of action is a chose 

in action and accordingly a species of personal property (see J. Crossley Vaines, Personal 

Property, 4th ed. (1967 Butterworths, p. 11 )). In addition both respondents have sued for 

damages in respect of the injuries suffered by Mr. Budge in the course of his employment. 

The issue here is a question of quantum and is purely of an economic nature. Any mental 

trauma to the respondents flows from the accident, not the type of redress which may be 

accorded. 

[12] It is true that to dare the Supreme Court of Canada has specifically refrained from 

deciding whether some form of economic right may be protected under s. 7 of the Charter. 

Dickson, C.J.C. in Irwin Toy v. Quebec (Attorney Genera~ (1989) 58 D.L.R. (4th) at p. 633 

says: 

"This is not to declare, however, that no right with an economic component can fall 
within 'security of the person' ..... We do not, at this moment, choose to pronounce upon 
whether those economic rights fundamental to human life or survival are to be treated as 
though they are of the same ilk as corporate commercial economic rights." (the latter 
were held not to be protected) (emphasis added) 

[13] Again in Reference Re: Criminal Code, Sections 193 and 195.1 (1 )(c), supra at 495, 

Dickson, C.J.C. states, with the concurrence of La Forest and Sopinka, JJ., that he is not 

deciding: 

"whether 'liberty' or 'security of the person' could ever apply to any interest with an 
economic, commercial or property component." 

[14] The same caution has been repeated in many cases where courts have refrained 

from deciding whether or not an economic component would be sufficient to avoid s. 7 of the 

Charter. 
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[15] In this case, however, it cannot be said that we are dealing primarily with the 

restriction of the physical or mental integrity of the person and that the claim for damages is 

merely an economic component. On the contrary, we are dealing here with a pure economic 

claim and a pure property right. To put the respondents' argument at its highest, it perhaps 

could be said (although I do not agree) that the claim is primarily economic with perhaps 

some type of mental and/or psychological component. In any event it is not an economic right 

"fundamental to human life or survival". Irwin Toy v. Quebec (Attorney GeneraD, supra. 

[16] The respondents submit that the British Columbia Court of Appeal in Wilson v. 

British Columbia (Medical Services Commission) (1988) 53 D.L.R. (4th) 171 (B.C.C.A.), has 

extended the application of s. 7 of the Charter to an economic right. In that case the Medical 

Service Amendment Act provided that doctors who did not have a number under the 

provincial health insurance plan for medical services provided to patients, were required to 

apply for such a number. Further the medical services commissioner, if granting a practitioner 

a number, could impose conditions and restrictions on the doctor with respect to time, place 

and purpose of practice which would be covered by the plan. The Court held that without the 

plan a medical doctor would effectively be prevented from earning a livelihood from the 

practice of medicine in the Province of British Columbia. The Court further held that although 

s. 7 did not apply to protect property or pure economic rights, the legislation violated s. 7 

because it restricted the doctor's right to choose where he would practice medicine. Since a 

medical doctor could not survive outside the plan, the statute effectively prevented a person 

from practicing his or her profession, a matter concerning the dignity and sense of self worth 

of a person. Thus, the legislation constituted an infringement on the liberty and security of the 

person. 

[17] It is interesting to note that Lamer, J. in Reference re: Criminal Code, is critical of 

the decision in Wilson v. British Columbia (Medical Services Commission). He is of the view 

that the distinction that the British Columbia Court of Appeal sought to draw between the right 

to work and the right to pursue a profession was "not one that aids in an understanding of the 

scope of 'liberty' under section 7 of the Charter'. 

[18] He continues, at p. 520: 

"If liberty or security of the person under s. 7 of the Charter were defined in terms of 
attributes such as dignity, self-worth and emotional well-being, it seems that liberty 
under s. 7 would be all-inclusive. In such a state of affairs there would be serious reason 
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to question the independent existence in the Charter of other rights and freedoms such 
as freedom of religion and conscience or freedom of expression." 

[19] In any event there is no question here of any restriction of the physical mobility of 

the person, nor is there any interference with the respondent's right to practice a profession, 

assuming that right is protected by s. 7. 

[20] There is ample authority for the proposition that pure economic rights are not 

included under s. 7 of the Charter. In Irwin Toy, supra, at pp. 632-633 Dickson, C.J.C. stated: 

"What is immediately striking about this section is the inclusion of 'security of the person' 
as opposed to 'property' .... The intentional exclusion of property from s. 7, and the 
substitution therefor of 'security of the person' has, in our estimation, a dual effect. First, 
it leads to a general inference that economic rights as generally encompassed by the 
term 'property' are not within the perimeters of the s. 7 guarantee .... In so stating, we 
find the second effect of the inclusion of ' security of the person' to be that a 
corporation's economic rights find no constitutional protection in that section." 

[21] Although obiter Lamer, J. in Reference re; Criminal Code, Sections 193 and 

195.1(1)(c), supra, says that, unlike the fourteenth amendment to the U.S. Constitution, s. 7 

does not concern itself with economic rights. At p. 520-21 he states: 

"In short, then, I find myself in agreement with the following statement of Mcintyre 
J. in Ref re Pub. Service Employee Rei. Act (Alta.), supra, at p. 412 [S.C.R.]: 

It is also to be observed that the Charter, with the possible exception of s. 6(2)(b) 
(right to earn a livelihood in any province) and s. 6(4), does not concern itself with 
economic rights. 

I therefore reject the application of the American line of cases that suggest that liberty 
under the Fourteenth Amendment includes liberty of contract. As I stated earlier, these 
cases have a specific historical context, a context that incorporated into the American 
jurisprudence certain laissez-faire principles that may not have a corresponding 
application to the interpretation of the Charter in the present day. There is also a 
significant difference in the wording of s. 7 and the Fourteenth Amendment. The 
American provision speaks specifically of a protection of property interests, while our 
framers did not choose to similarly protect property rights: see Irwin Toy Ltd. v. Que. 
(A.G.), [1989] 1 S.C.R. 927 at 1003, 58 D.L.R. (4th) 577, 25 C.P.R. (3d) 417, 39 C.R.R. 
193, 24 Q.A.C. 2, 94 N.R. 167." 

[22] A number of cases have decided that the right to bring an action for damages for 

personal injury is an economic right, proprietary in nature, and hence excluded from the 

Charter's protection: See Medwid v. Ontario (1988) 63 O.R. (2d) 578, where the Ontario High 

Court of Justice held that a right to sue which was prohibited by the provisions of the Workers' 

Compensation Act was not a constitutional right protected by the Charter; Mirhadizadeh v. 
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Ontario (1986) 57 O.R. (2d) 441 where it was held that the Public Service Protection Act, 

R.S.O. 1980, c. 406 which prohibited maintaining a cause of action for damages against 

those acting under public duty, did not offend s. 7 of the Charter; Zutphen Brothers 

Construction Ltd. v. Dywidag Systems International, Canada Ltd. (1987) 35 D.L.R. (4th) 433 

(N.S.C.A.) where it was held that the Federal Court Act, R.S.C . 1970, c. 10 (2nd Supp.) which 

prohibited the plaintiff from adding the Crown as a co-defendant by giving the Federal Court 

exclusive jurisdiction did not constitute a violation of s. 7 of the Charter (appeal to the 

Supreme Court of Canada allowed on other grounds [1990] 1 S.C.R. 705); Re Terzian eta/ 

and Workmen's Compensation Board eta/ (1983), 148 D.L.R. (3d) 380 where the Ontario 

High Court of Justice Divisional Court held, in a case analogous to the case at bar, that the 

Ontario Workmen's Compensation Act prohibiting the right to bring an action for damages did 

not violate s. 7 of the Charter. 

[23] One further case worthy of note is Whithread v. Walley [1988] 5 W.W.R. 313 

(B.C.C.A.). One of the issues in that case was whether certain sections of the Canada 

Shipping Act, R.S.C. 1970, c. S-9 which restricted the measure of damages for injuries 

caused to any person while on board a ship violated s. 7 of the Charter. The plaintiff was 

injured in a boating accident and sought to impose liability on the owner of the boat, as well 

as the passenger who was operating the boat at the time of the accident, beyond the 

measure of damages allowed under the Canada Shipping Act, supra. Mclachlin, J.A. (as she 

then was), stated at p. 324: 

"The plaintiffs case, reduced to its essence, is that the limitations of liability imposed by 
ss. 647 and 649 of the Canada Shipping Act, while on their face economic, are so 
directly connected to the physical and psychological liberty and security of his person 
that s. 7 of the Charter applies." 

[24] In rejecting the argument that economic interests which may affect a person's life, 

liberty or security fall under s. 7 of the Charter, Mclachlin, J.A. stated at p. 325: 

"[the plaintiffs argument] requires reading into s. 7, after the declaration that a person 
has the right to 'life, liberty and security of person', the additional phrase that he has the 
right to 'any benefit which may enhance life, liberty or security of person' . This argument, 
however, is undermined by an even more serious problem. It is difficult to conceive of a 
property or economic interest which does not arguably impact on the life, liberty or 
security of person. Liberty and security of person are flexible and expansive concepts, 
and the degree to which they can expand is intimately tied with the amount of money 
one has at his or her disposal. For example, a person who is barred by legislation from 
raising a claim for breach of contract or whose corporation is denied a licence might 
claim that the resultant financial loss has affected his liberty and security of person 
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because without money he cannot go where he wants to go, pursue the activities he 
wishes to pursue, or provide adequately for his future. To accept the plaintiffs second 
argument would be to make s. 7 applicable to virtually all property interests. Given the 
scheme of the Charter and the absence of any reference to the right to property, I 
cannot accept that this was the intention of its framers." 

[25] Mclachlin, J.A. went on to say that, in any event, the deprivation of the plaintiffs 

life, liberty, and security of person was not caused by sections 647 and 649 of the Canada 

Shipping Act. Rather, the plaintiffs physical and psychological loss arose independently from 

the impugned provisions. That is, the loss was caused by the accident. Accordingly, 

Mclachlin, J.A. held that s. 7 of the Charter had not been violated. In her judgment, 

Mclachlin, J.A. stopped short however, of asserting that s. 7 could never include an interest 

with an economic component. 

[26] When Whitbread was appealed to the Supreme Court of Canada, the appeal on 

this issue was dismissed from the Bench. (Whitbread v. Walley (1990), Unreported.) 

[27] It follows that the interest of both respondents is proprietary in nature and purely 

economic and is not protected by s. 7 of the Charter. 

[28] The foregoing should be read in context. It has to do with a statute which replaces 

common law liability with a special scheme of compensation much like insurance. So it does 

not bar all recourse. It does not pardon or legalize tortious conduct, still less deliberate 

conduct. In a different case with different facts outside that context, different Charter 

considerations might apply. But I need not consider whether that is so here. In any event, no 

argument was made here that the law of torts generally is protected under s. 7 of the Charter. 

[29] The appeal is allowed. The order of the learned chambers judge insofar as it 

relates to ss. 7 and 15(1) of the Charter is set aside. 

[30] With respect to costs it is noted that the appellants and the Workers' Compensation 

Board as intervener have sought costs while the Attorney General of Alberta as intervener 

has not sought costs. Unless written submissions to the contrary are received within 30 days 

from the date of filing of these reasons the appellants and the Workers' Compensation Board 

will have costs of this appeal as well as costs in the court below. 

DATED at CALGARY, Alberta 

this 23rd day of JANUARY, 

A.D. 1991 
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48 CARON v. CANADA (E.I.C.) [1991] 1 S.C.R. 

The Canada Employment and Immigration 
Commission 

and 

The Deputy Attorney General of 
Canada Appellants 

v . 

Alphonse Caron, Georges-Emile Richard, 
Cyprien Levesque, Harold Levesque, Regis 
Dube, Michel Giroux, Paul-Henri Guite, 
Philippe Celant, Jean-Noel Hudon, Roland 
Poulin, Jacques Boucher, Marc-Andre 
Gagnon, Guy Martin, Gilles Levesque, 
Lucien Levesque, Jean Vallee, Giovanni De 
Falchi, Majorique Arseneault, Herman 
Crousset, Sylvain Cote, Gilbert Caron, 
Lionel Caron, Lionel D' Astous, Jean-Paul 
Landry, Leon-Denis Pelletier, Ghislain St· 
Pierre, Rejean Gagnon, Donald Gendreau, 
Gilles Comeau, Roland Jourdain, Louis
Philippe Lavoie, Real Tremblay, Normand 
Goulet, Justy Cote, Noel Martel, Mario 
Gagnon, Marius Caron, Gilles Morin, Gtiy 
Poulianne, Guy Caron, Jacques-Andre 
Gauthier, Serge Ross, Roger Ratte, Jean
Claude Martel, Jocelyn Dion, Jacques 
Dupont, Jean-Marc Pineault, Alain Martel, 
Regis Simard, Jocelyn Pelletier, Bertrand 
Bouchard, Louis Senechal, Lucien Jourdain, 
Gabriel Dufour, Jean-Claude Bernatchez, 
Georges Berube, Jean-Paul Lamarre, Yvon 
Tremblay, Fernand Roy, Regis Tremblay, 
Fran~ois Camire, Fernand Simard, 
Normand Coursol, Andre St-Gelais, Rosaire 
Delarosbil, Walter Arseneault, William 
Bourque, Hugues Levesque, Gerard Ouellet, 
Alfred Noel, Robert-A. Butland, Carmel 
Leblanc, Lucien Dionne, Louis-Marie 
Verreault, Rudolf Bard, Welley Deschesne, 
Paul-Armand Lagace, Robert Lefran~ois, 
Clement Ross, Albert Racine, Andrea 
Roussy, Leopold Marquis, Benoit Gagne, 

a 

La Commission de l'emploi et de 
l'immigration du Canada 

et 

Le sous-procureur general du 
Canada Appelants 

b c. 

c 

Alphonse Caron, Georges-Emile Richard, 
Cyprien Levesque, Harold Levesque, Regis 
Dube, Michel Giroux, Paul-:Henri Guite, 
Philippe Celant, Jean-Noel Hudon, Roland 
Poulin, Jacques Boucher, Marc-Andre 
Gagnon, Guy Martin, Gilles Levesque, 
Lucien Levesque, Jean Vallee, Giovanni De 

d Falchi, Majorique Arseneault, Herntan 
Crousset, Sylvain COte, Gilbert Caron, 
Lionel Camn, Lionel D' Astous, Jean-Paul 
Landry, Leon-Denis Pelletier, Ghislain St-

e Pierre, Rejean Gagnon, Donald Gendreau, 
Gilles Comeau, Roland Jourdain, Louis
Philippe Lavoie, Real Tremblay, NoriTland 
Goulet, Justy Cote, Noel Martel, Mario 

f Gagnon, Marius Caron, Gilles Morin, Guy 
Poulianne, Guy Caron, Jacques-Andre 
Gauthier, Serge Ross, Roger Ratte, Jean
Claude Martel, Jocelyn Dion, Jacques 
Dupont, Jean-Marc Pineault, Alain Martel, 

g Regis Simard, Jocelyn Pelletier, Bertrand 
Bouchard, Louis Senechal, Lucien Jourdain, 
Gabriel Dufour, Jean-Claude Bernatchez, 
Georges Berube, Jean-Paul Lamarre, Yvon 

" Tremblay, Fernand Roy, Regis Tremblay, 
Fram;ois Camire', Fern and Simard, . 
Normand Coursol, Andre .St-Gelais, Rosaire 
Delarosbil, Wa:Jter Arseneault, William 
Bourque, Hugues Levesque, Gerard Ouellet, 
Alfred Noel, Robert-A. Butland, Carmel 
Leblanc, Lucien Dionne, Louis-Marie 
Verreault, Rudolf Bard, Welley Deschesne, 
Paul-Armand Lagace, Robert Lefran~ois, 

j Clement Ross, Albert Racine, Andrea 
Roussy, Leopold Marquis, Benoit Gagne, 
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Raoul Brochu, Patrice Ouellet, Gerard 
Tremblay, Charles Gagnon, Leonard 
Nadeau, Georges Turbide, Leopold Dupont, 
Wilfrid Dupont, Charles St-Pierre, Raoul 
Valcourt, Maurice Ross, Yvon Durette, 
Roland Boulay, Real Thibeault, Edmond 
Blaney, Jean-Marie Dufour, Camille 
Gonthier, Rock Gagne, Jean-Claude Bard, 
Henri Camire, Adrien Berube, Leo-Paul 
Trottier, Jean-Yves Bourque, Mario 
Levesque, Ghislain Ouellet, Gaston Dube, 
Gaston Quinn, Jean-Pierre Therrien, Alain 
D' Amours, Normand Beaucage, Pierre-Paul 
Bernatchez, Leonidas Gagnon, Louis 
Migneault, Armand Roy, Jean Tremblay, 
Roger Dufour, Claude Gaeremynck, 
Armand Caron, Rodolphe Roussy, Robert 
Valois, Louis-Marie Charest, Roland 
Cassistat, Delphis Gallant, Jean-Claude 
Leblanc, David Macrae, Jean-Yves Pelletier, 
Gerard Bilodeau, Denis Savard, Yves 
Normand, Jean-Maurice Boivin, Denis Cote, 
Berthier Rioux, Gilles Malouin, Jeannot 
Desbiens, Andre Joncas, Bernard 
Vaillancourt,.'Fernando Desbiens, Marcel 
Beaudin, Gilles Hamelin, Jacques Levesque, 
Marc-Aureie Fortin, Andre Boulay, Rejean 
Chene!, Gaston Leclerc, Claude Bonneau, 
Mario Gauthier, Marcel Vaillancourt, Jean
Pierre Tremblay, Jean-Charles Bourque, 
Daniel St-Laurent, Denys Ringuette, 
Georges Tremblay, Michel Lacasse, Robert 
Dugas, Jacques Martin, Roger Banville, 
Jules Barrette, Ghislain Jourdain, Claude 
Levesque, Marcel Chouinard, Wilbrod 
Blanchette, Jacques Vallee, Donald 
Harrison, Noel Levesque, Gaetan Gauthier, 
Rene Marcoux, Regis Gauthier, Jacques 
Fouquet, Leon Labrie, Denis Fortin, Marc 
Belanger, Allen Morrissette, Michel Dube, 
Daniel Roy, Rejean Joubert, Marc-Andre 
Ouellet, Laurent Dion, Fernand Bisson, 
Clement Auger, Berthold St-Pierre, Serge 
Lavoie, Clermont Rivard, Urbain Moreau, 

a 

Raoul Brochu, Patrice Ouellet, Gerard 
Tremblay, Charles Gagnon, Leonard 
Nadeau, Georges Turbide, Leopold Dupont, 
Wilfrid Dupont, Charles St-Pierre, Raoul 
Valcourt, Maurice Ross, Yvon Durette, 
Roland Boulay, Real Thibeault, Edmond 
Blaney, Jean-Marie Dufour, Camille 
Gonthier, Rock Gagne, Jean-Claude Bard, 

b Henri Camire, Adrien Berube, Leo-Paul 
Trottier, Jean-Yves Bourque, Mario 
Levesque, Ghislain Ouellet, Gaston Dube, 
Gaston Quinn, Jean-Pierre Therrien, Alain 

c D' Amours, Normand Beaucage, Pierre-Paul 
Bernatchez, Leonidas Gagnon, Louis 
Migneault, Armand Roy, Jean Tremblay, 
Roger Dufour, Claude Gaeremynck, 

d Armand Caron, Rodolphe Roussy, Robert 
Valois, Louis-Marie Charest, Roland 
Cassistat, Delphis Gallant, Jean-Claude 
Leblanc, David Macrae, Jean-Yves Pelletier, 
Gerard Bilodeau, Denis Savard, Yves 

e Normand, Jean-Maurice Boivin, Denis Cote, 
Berthier Rioux, Gilles Malouin, Jeannot 
Desbiens, Andre Joncas, Bernard 
Vaillancourt, Fernando Desbiens, Marcel 

f Beaudin, Gilles Hamelin, Jacques Levesque, 
Marc-Aurele Fortin, Andre Boulay, Rejean 
Chenel, Gaston Leclerc, Claude Bonneau, 
Mario Gauthier, Marcel Vaillancourt, Jean
Pierre Tremblay, Jean-Charles Bourque, 

g 
Daniel St-Laurent, Denys Ringuette, 
Georges Tremblay, Michel Lacasse, Robert 
Dugas, Jacques Martin, Roger Banville, 
Jules Barrette, Ghislain Jourdain, Claude 

h Levesque, Marcel Chouinard, Wilbrod 
Blanchette, Jacques Vallee, Donald 
Harrison, Noel Levesque, Gaetan Gauthier, 
Rene Marcoux, Regis Gauthier, Jacques 
Fouquet, Leon Labrie, Denis Fortin, Marc 
Belanger, Allen Morrissette, Michel Dube, · 
Daniel Roy, Rejean Joubert, Marc-Andre 
Ouellet, Laurent Dion, Fernand Bisson, 

j Clement Auger, Berthold St-Pierre, Serge 
Lavoie, Clermont Rivard, Urbain Moreau, 
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Leopold Levesque, Gilles St-Laurent, Andre 
Dionne, Yvon Brisebois, Gaytan Allaire, 
Sylvain Tremblay, Floriant Levesque, Jean
Yves Pepin, Jean-Rock Raymond, Raynald 
Pineault, Alain Saucier, Jean-Marie Caron, 
Georges-Aime Bernier, Dominic Simard, 
Laurent Desrochers, Langis Brisson, Jean
Charles Comeau, Jeannot Moreau, Gilles 
Charest, Gaston Marin, Victorien Boulay, 
Jeannot Vaillancourt, Roberge Duchaine, 
Armand COte, Claude ValJee, Denis 
Therrien, Gerald Delarosbil, Gaston Cote, 
Yves Cote, Henri Aubrais, Denis Dupont, 
Rejean Turcotte, Marquis Germain, Benoit 
Quimper, Rejean Chevarie, Renald Simard, 
Serge Dionne, Mario Gauthier, Remi 
Berube, Jacques Parent, Marc Pelletier, 
Rene Pineault, Wilfrid Savard, Julien 
Cassista, Gerald Dallaire, Ghislain Lepage, 
Jean-Yves Guimper, Leger Savoie, Robert 
Lareau, Gilles Desmeules, Bertrand 
Daraiche, Donald Gagne, Conrad Tremblay, 
Rene Blackburn, Rejean Villeneuve, Jacques 
Mailloux, David Butland, Bernard Gagne, 
Mario Desbiens, Mario Bedard, Ghislain 
Durand, Gabriel Dupont, Pierre Roy, 
Gilbert Gagnon, Laurent Jomphe, Jean
Yves Gendron, Yves Labonte, Daniel 
Desrosiers, Lionel Valcourt, Jean-Claude 
Dupuis, Gilles O'Connor, GhisJain Pelletier, 
Paul Chiasson, Marcel Levesque, Germain 
Dufour, Rino Morin, Bermond Blanchette, 
Roch Ringuette, Gilles D' Amours, Gilles 
Daraiche, Gervais Dastous, Pierre Drapeau, 
Camil Brisson, Benoit Landry, Gaetan 
Gendreau, Gilles Lemelin, Guy Belanger, 
Remy Gaudreault, Paul Talbot, Nelson 
Parent, Roger Poirier, Angelo Lemieux, 
Marc Paquet, Normand Huard, Marc Ruest, 
Pierre Bureau, Alain Morneau, Bruno 
Potvin, Donald Caron, Michel Collin, 
Leandre Michaud, Elie Gagnon, Jean-Marc 
Thibeault, Dominic Perreault, Richard 
Girard, Normand Nicolas, Roger Cote, 

a 

Leopold Levesque, GiBes St-Laurent, Andre 
Dionne, Yvon Brisebois, Gaylan Allaire, 
Sylvain Tremblay, Floriant Levesque, Jean
Yves Pepin, Jean-Rock Raymond, Raynald 
Pineault, Alain Saucier, Jean-Marie Caron, 
Georges-Aime Bernier, Dominic Simard, 
Laurent Desrochers, Langis Brisson, Jean
Charles Comeau, Jeannot Moreau, Gilles 

b Charest, Gaston Marin, Victorien Boulay, 
Jeannot Vaillancourt, Roberge Duchaine, 
Armand Cote, Claude Vallee, Denis 
Therrien, Gerald Delarosbil, Gaston Cote, 

c Yves Cote, Henri Aubrais, Denis Dupont, 
Rejean Turcotte, Marquis Germain, Benoit 
Quimper, Rejean Chevarie, Renald Simard, 
Serge Dionne, Mario Gauthier, Remi 

d Berube, Jacques Parent, Marc Pelletier, 
Rene Pineault, Wilfrid Savard, Julien 
Cassista, Gerald Dallaire, Ghislain Lepage, 
Jean-Yves Guimper, Leger Savoie, Robert 
Lareau, Gilles Desmeules, Bertrand 

e Daraiche, Donald Gagne, Conrad Tremblay, i 
Rene Blackburn, Rejean Villeneuve, Jacques : 
Mailloux, David Butland, Bernard Gagne, 
Mario Desbiens, Mario Bedard, Ghislain 

f Durand, Gabriel Dupont, Pierre Roy, 
Gilbert Gagnon, Laurent Jomphe, jean
Yves Gendron, Yves Labonte, Daniel 
Desrosiers, Lionel Valcourt, Jean-Claude 
Dupuis, Gilles O'Connor, Ghislain Pelletier, 

g 
Paul Chiasson, Marcel Levesque, Germain 
Dufour, Rino Morin, Bermond Blanchette, 
Roch Ringuette, Gilles D' Amours, Gilles 
Daraiche, Gervais Dastous, Pierre Drapeau, 

h Camil Brisson, Benoit Landry, Gaetan 
Gendreau, Gilles Lemelin, Guy Belanger, 
Remy Gaudreault, Paul Talbot, Nelson 
Patent, Roger Poirier, Angelo Lemieux, 
Marc Paquet, Normand Huard, Marc Ruest, 
Pierre Bureau, Alain Morneau, Bruno 
Potvin, Donald Caron, Michel Collin, 
Leandre Michaud, Elie Gagnon, Jean-Marc 

j Thibeault, Dominic Perreault, Richard 
Girard, Normand Nicolas, Roger Cote, 
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Marc Letourneau, Gilles Martin, Gilles 
Savard, Jean-Paul Le Guilcher, Denis 
Beaulieu, Roland Gagnon, Viateur 
Couturier, Marcel Levesque, Anicet 
Tremblay, Mario Dufour, Fran~ois Boucher, 
Jean-Guy Nadeau, Rock Boulianne, Mario 
Gauthier, Normen Gauthier, Georges · 
Gagnon, Bertrand Laprise, Andre Jean, 
Marcel Dube, Normand Berube, Gerard 
Lebouthillier, Gilles Pearson, Gilles 
Malouin, Rejean Levesque, Claude 
Coulombe, Yves Gagnon, Rejean Vallee, 
Denis Berube, Leon Gagnon, Guy Franck, 
Jocelyn Bourret, Yves Morin, Denis 
Cassista, Patrice Caron, Benoit Ross, Gilles 
Gagne, Anaclet Bernatchez, Gaetan 
Cormier, Camil Dion, Alain Cote, Pierre 
Levesque, Sylvain Gagnon, Clermont 
Dupont, Gino Roy, P1erre Imbeault, Jacques 
Arseneault, Denis Harrisson, Guy St-Pierre, 
Jean-Marc Levasseur, Gerard Imbeault, 
.Jean-Fran~ois Beaudin, Denis Rousseau, 
Ghislain Fournier, Jacques Lefran~ois, 
Mario Ross, Pierre Martel, Rejean Bonneau, 
Rejean Dufour, Donald Levesque, Jean
Pierre Gagne, Marcel Daniien, Hosman 
Fortin, Denis Martin, Serge Rouleau, 
Donald Belanger, Denis Guite, Christian 
D' Astous, Rejean D' Astous, Bernard 
Arseneault, Rejean Truchon, Gill'es Beaudin, 
Robert Gagnon, Michel Beaulieu, Marcel 
Bourque, Michel St-Gelais, Gilles 
Letourneau, Carl Ferlate, Marc Laliberte, 
Jeannot Gagnon, Jean Robitaille, Roger 
D' Amours, Alain Coulombe, Remy Malouin, 
Jean-Guy Pelletier, Nelson Pelletier, Regis 
Boulay, Guy Pouliot, Serge Beaudet, Jean 
Paradis, Donald Lebrun, Michel Millier, 
Real Goulet, Claude Valois, Raynald 
Mimeault, Serge Chouinard, Arman.d Gaul, 
Pierre Savard, Pierre Coulombe, Michel 
Mimeault, Marc-Aurele Dufour, Gilies 
Moreau, Richard Perreault, Andre Roussy, 
Dany Dufour, Guy Bard, Gaetan Fournier, 

Marc Letourneau, Gilles Martin, Gilles 
Savard, Jean-Paul Le Guilcher, Denis 
Beaulieu, Roland Gagnon, Viateur 
Couturier, Marcel Levesque, Anicet 

a Tremblay, Mario Dufour, Fran~ois Boucher, 
Jean-Guy Nadeau, Rock Boulianne, Mario 
Gauthier, Normen Gauthier, Georges 
Gagrion, Bertrand Laprise, Andre Jean, 

b Marcel Dube, Normand Berube, Gerard 
Lebouthillier, Gilles Pearson, GiiJes 
Malouin, Rejean Levesque, Claude 
Coulombe, Yves Gagnon, Rejean Vallee, 

c Denis Berube, Leon Gagnon, Guy Franck, 
Jocelyn Bourret, Yves Morin, Denis 
Cassista, Patrice Caron, Benoit Ross, Gilles 
Gagne, Anaclet Bernatchez, Gaetan 

d Cormier, Camil Dion, Alain Cote, Pierre 
Levesque, Sylvain Gagnon, Clermont 
Dupont, Gino Roy, Pierre lmbeault, Jacques 
Arseneault, Denis Harrisson, Guy St-Pierre, 
Jean-Marc Levasseur, Gerard Imbeault, 

e .Jean-Fran~ois Beaudin, Denis Rousseau, 
GhisJain Fournier, Jacques Lefran'rois, 
Mario Ross, Pierre Martel, Rejean Bonneau, 
Rejean Dufour, Donald Levesque, Jean· 

1 Pierre Gagne, Marcel Damien, Hosman 
Fortin, Denis Martin, Serge Rouleau, 
Donald Belanger, Denis Guite, Christian 

g 

D' Astous, Rejean D' Astous, Bernard 
Arseneault, Rejean Truchon, Gilles Beaudin, 
Robert Gagnon, Michel Beaulieu, Marcel 
Bourque, Michel St-Gelais, Gilles 
Letourm!au, Carl Ferlate, Marc Laliberte, 
Jeannot Gagnon, Jean Robitaille, Roger 

h D' Amours, Alain Coulombe, Uemy Malouin, 
Jean-Guy Pelletier, Nelson Pelletier, Regis 
Boulay, Guy Pouliot, Serge Beaudet, Jean 
Paradis, Donald Lebrun, Michel Millier, 
Real Goulet, Claude Valois, Raynald 
Mimeault, Serge Chouinard, Armand Gaul, 
Pierre Savard, Pierre Coulombe, Michel 
Mimeault, Marc-Aurele Dufour, Gilles-

i Moreau, Richard Perreault, Andre Roussy, 
Dany Dufour, Guy Bard, Gaetan Fournier, 
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Jean-Pierre Blanchette, Marc Turbis, Denis 
Rainville, Claude Grenier, Sabin Levesque, 
Richard Perreault, Clement Paradis, Yvan 
Gagnon, Michel Parent, Claude Gagnon, 
Alain Martel, Andre Bissonnette, Luc 
Giasson, Michel Maltais, Dominic Desbiens, 
Serge lmbeault, Romain Daraiche, Alain 
Verreault, Andre St-Pierre, Donald Gagnon, 
Regis Bernier, Claude Trepanier, Gilles 
Foster, Daniel Ongaro, Larry Gough, 
Gerard Gaudet, Fernand Raymond, Sylvain 
Dion, H.-Leonard Goguen, Michel 
Hovington, Jocelyn Tremblay, Andre 
Desjardins, Herriuge Proulx, Jean-Claude 
Belanger, Jean-Louis Cote, Roger Boulay, 
Andre Beaulieu, Gerard Therrien, Marc 
Dufour, Daniel Martin, Norman Doucet, 
Mario Arseneault, Luc Gagnon, Michel 
Ross, Richard Cavanagh, Marc Beaulieu, 
Roger Morin, Clement Lavoie, Remi 
Gagnon, Richard Lavoie, Guy Bernatchez, 
Rosaire Potvin, Remi Bourque, Andre 
Levesque, Marc Poirier, Serge lmbeault, 
Nelson Lecours, Aud~le lmbeault, Adrien 
St-Gelais, Andre St-Laurent, Patrice Rickie, 
Robert Lecours, Jean-Claude Deschesne, 
Michel Robert, Albini Fournier, Michel 
Savard, Henri Thorn, Marc Desjardins, 
Reginald Couture, Michel Girard, Marins 
D' Astous, Denis Laliberte, Jean-Claude 
Grand, Serge Fournier, Josue Landry, 
Nelson Larrivee, Berthier Gauthier, Denis 
Gauthier, Gaetan Belanger, Claude Moisan, 
Roberto Otis, Robert Bechard, Rejean 
Doucet, Lorrain Ouellet, Harold Michaud, 
Camil Devost, .Jean-Guy Lechasseur, Denis 
Pare, Alain Boulay, Daniel Boulay, Claude 
Rivard, Marco Bovoli, Alain Turbis, Andre 
Dick, Tarzan Berube, Roland Boulay, 
Michel-D. Ouellet, Marcel Couturier, 
Vincent Vallee, Clermont Tremblay, Sylvain 
Martel, Michel Laberge, Pierre Larouche, 
Leo Bouchard, Louis-Marie Ouellet, Paul 
Gervais, Cecii-R. Burton, Gerard Therrien, 

a 

Jean-Pierre Blanchette, Marc Turbis, Denis 
Rainville, Claude Grenier, Sabin Levesque, 
Richard Perreault, CU~ment Paradis, Yvan 
Gagnon, Michel Parent, Claude Gagnon, 
Alain Martel, Andre Bissonnette, Luc 
Giasson, Michel Maltais, Dominic Desbiens, 
Serge Imbeault, Romain Daraiche, Alain 
Verreault, Andre St-Pierre, Donald Gagnon, 

b Regis Bernier, Claude Trepanier, Gilles 
Foster, Daniel Ongaro, Larry Gough, 
Gerard Gaudet, Fernand Raymond, Sylvain 
Dion, H.-Leonard. Goguen, Michel 

c Hovington, Jocelyn Tremblay, Andre 
Desjardins, H~rriuge Proulx, Jean-Claude 
Belanger, Jean-Louis Cote, Roger Boulay, 
Andre Beaulieu, Gerard Therrien, Marc 

d Dufour, Daniel Martin, Norman Doucet, 
Mario Arseneault, Luc Gagnon, Michel 
Ross, Richard Cavanagh, Marc Beaulieu, 
Roger Morin, Clement Lavoie, Remi 
Gagnon, Richard Lavoie, Guy Bernatchez, 

e Rosaire Potvin, Remi Bourque, Andre 
Levesque, Marc Poirier, Serge lmbeault, 
Nelson Lecours, Aurele Imbeault, Adrien 
St-Gelais, Andre St-Laurent, Patrice Rickie, 

f Robert Lecours, Jean-Claude Deschesne, 
Michel Robert, Albini Fournier, Michel 
Savard, Henri Thorn, Marc Desjardins, 
Reginald Couture, Michel Girard, Marins 
D' Astous, Denis Laliberte, Jean-Claude 

g 
Grand, Serge Fournier, Josue Landry, 
Nelson Larrivee, Berthier Gauthier, Denis 
Gauthier, GaHan Belanger, Claude Moisan, 
Roberto Otis, Robert Bechard, Rejean 

h Doucet, Lorrain· OueJlet, ·Harold Michaud, 
Camil Devost, Jean-Guy Lechasseu·r, Denis 
Pare, Alain Boulay, Daniel Boulay, Claude 
Rivard, Marco Bovoli, Alain Turbis, Andre 
Dick, Tarzan Berube, Roland Boulay, 
Michel-D. Ouellet, Marcel Couturier, , 
Vincent Vallee, Clermont Tremblay, Sylvain j 
Martel, Michel Laberge, Pierre Larouche, !: 

i Leo Bouchard, Louis~Marie Ouellet, Paul 
Gervais, Cecil-R. Burton, Gerard Therrien, , 
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I 

. 
Jude Gauthier, Henri-Claude Perron, Jude 
Lapointe, Bernard St-Gelais, Claude Soucy, 
Denis Tremblay, Rejean Otis, Harold 
Girard, Renald Deschesnes, Dominic St
Hilaire, Paul Malenfant, Donald Gagnon, 
Alain Cote, Paul Talbot, Denis Tremblay, 
Denis Boudreault, Jules Therrien, Denis 
Langlois, Eric Langlois, Serge Beaudoin, 
Bernard Beaulieu, Danny Marcil, Gaston 
Dube, Clement Giasson, Eric Ross, Bernard 
Courcy, Yves Hamel, Renaud Rousseau, 
Michel Raymond, Mario Dufour, Normen 
Gauthier, Leslie Bellany, Marc Poirier and 
Claude Coulombe Respondents 

; INDEXED AS: CARON v. CANADA (EMPLOYMENT AND 
: IMMIGRATION COMMISSION) 

File No.: 21188. 

1990: December 10; 1991: January 17. 

: Present: La Forest, L'Heureux-Dube, Sopinka, 
~ Gonthier, Cory, McLachlin and Stevenson JJ. 
I 

ON APPEAL FROM THE FEDERAL COURT OF APPEAL 

Unemployment insurance - Labour displlles -
Mean.ihg of phrase "termination of the stoppage of 

; work" ins. 44(1)(a) of Unemployment Insurance Act, 
1971- Workers gradually recalled for 'vorkfollowing 
settlement of labour dispute - Date on which workers 
not immediately recalled for work eligible for unemploy
ment insurance benefits. 

The employees of an aluminum plant were locked out 
by their employer, following a labour dispute. A collec

. tive agreement and a memorandum governing the return 
: to work was signed on March 29, 1986, and 970 of the 
approximately 1430 workers immediately reported to 
the plant. The remaining workers were gradually recal
led for work, The appellant Commission held that these 
workers were only eligible for unemployment insurance 
benefits as of May 17, 1986. Under s. 44(l)(a) of the 
Unemployment Insurance Act., 1971, "[a] claimant who 
has lost his employment by reason of a stoppage of 

' work attributable to a labour dispute . . . is not entitled 
; to receive benefit until the termimition of the stoppage 
·of work". On appeal, the Board of Referees ·concluded 
that the stoppage of work terminated on April 26. At 
that time, 71% of the production had been reached and 
90% of employees had been recalled . On further appeal, 

a 

Jude Gauthier, Henri-Claude Perron, Jude 
Lapointe, Bernard St-Gelais, Claude Soucy, 
Deois Tremblay, Rejean Otis, Harold 
Girard, Renald Deschesnes, Dominic St-
Hilaire, Paul Malenfant, Donald Gagnon, 
Alain Cote, Paul Talbot, Denis Tremblay, 
Denis Boudreault, Jules Therrien, Denis 
Langlois, Eric Langlois, Serge Beaudoin, 

b Bernard Beaulieu, Danny Marcil, Gaston 
Dube, Clement Giasson, Eric Ross, Bernard 
Courcy, Yves Hamel, Renaud Rousseau, 
Michel Raymond, Mario Dufour, Normen 

c Gauthier, Leslie Bellany, Marc Poirier et 
Claude Coulombe Intimes 

d 

REPERTORJE: CARON c. CANADA (COMMISSION DE 
L'EMPLOI ET DE L'IMMIGRATION) 

N° du gretle: 21188. 

1990: 10 decembre; 1991: 17 janvier. 

Presents: Les juges La Forest, L'Heureux-Dube, 
e Sopinka, Gonthier, Cory, McLachlin et Stevenson . 

EN APPEL DE LA COUR D' APPEL FEDERALE 

Assurance-ch6mage - Conflirs collectifs- Sens de 
f {'expression. «[in de I' arret du travail>) a I' art. 44(1 )a) 

de Ia Loi de 1971 sur I' assurance-chOmage -Employes 
rappeles graduellement au travail apres le reglement 
d'un conflir collectif-Date a laquelle les employes qui 
n. ont pas ete rappeles immediatement au travail devien
nent admissibtes aux pN:stations d'assurance-chomage. 

g 

A la suite d'un conflit collectif, les employes d'une 
usine d 'aluminium ont ele mis en lock-out par leur em
ployeur. Le 29 mars 1986, une convention collective ct 
un protocole de retour au travail ont ete signes et 970 

h des quelque 1 430 employes se sont immectiatement pre
sentes au travail. Les autres employes ont ete graduelle
ment rappeles au travail. La Commission appelante a 
decide que ces employes n'avaient droit aux prestations 
qu'a partir du 17 mai 1986. Selon l'al. 44(l)a) de la Loi 
de 1971 sur l'assurance-chomage, «[u]n prestataire qui 
a perdu son emploi du fait d'un arret de travail d(l a un 
conflit collectif [ ... ] n 'est pas admissible au benefice 
des prestations tan! que ne s'est pas realisee l'une des 
eventualites suivantes, a savoir, [ . . . ] la fin de l'arret du 

j travail». En appel, le Conseil arbitral a conclu que 
!'arret de travail s'etait termine le 26 avril 1986. A cette 
date, Ia production atteignait 71% de la production nor-
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the Umpire affirmed the Board's decision. The majority 
of the Federal Court of Appeal allowed the workers' ap
plication to review and set aside the Umpire's decision. 

male et 90% des employes avaient ete rappeles. A la 
suite d'un nouvel appel, le juge-arbitre a confirme lade
cision du Conseil. La majorite de la Cour d'appel fede
rale a accueilli la demande d'examen et d'annulation de It held that the workers in this case were entitled to ben

efits as of March 29 . It found that what characterizes the 
s. 44( 1 )(a) work stoppage and distinguishes it from the 
claimant's loss of employment is the aspect of "intent": 

a la decision du juge-arbitre, presentee par les employes. 

a work stoppage due to a labour dispute always results 
from the fact that one or other of the parties to a contract 

Elle a decide que les travailleurs en l'espece avaient 
droit aux prestations a partir du 29 mars. Elle a conclu 
que ce qui caractetise un arret de travail au sens de 
I' al. 44(1 )a) et ce qui le distingue de la perte de 

b I' emploi du prestataire est \'aspect «Volante»: un arret 
de travail dQ a un conflit collectif provient toujours du 
fait que l'une ou \'autre des parties au contrat de louage 
de services ne veut pas l'executer; la perte d'emploi est 
un phenomene independant de Ia volonte. Done Ull arret 

of service does not wish to perform it; loss of employ
ment is independent of intent. Thus, a work stoppage at
tributable to a labour dispute cannot continue after the 
point at which the parties to a dispute have indicated a 
desire to resume performance of their contracts of ser
vice and have, in fact, resumed such performance. The 
majority noted that this new interpretation of s. 44(l)(a) c 

was appropriate in view of the Supreme Court's judg
ments in Abrahams and Hills. The dissenting judge af
firmed the view of the Umpire. 

de travail dfi a un conflit col\ectif ne peut subsister apres 
le moment ou les parties au conflit ont manifeste le desir 
de recommencer l'execu.tion de leurs contrats de louage 
de services et ont, en fait, recommence cette execution. 
La majorite a indique que cette nouvelle interpretation 
de l'al. 44(l)a) etait legitime compte tenu des arrets 

d Abrahams et Hills de la Cour supreme du Canada. Le 
juge dissident a adopte le point de vue du juge-arbitre. 

Held (Sopinka and Stevenson JJ. dissenting): The ap
peal should be dismissed. 

e 
Per La Forest, L'Heureux-Dube, Gonthier, Cory and 

McLachlin JJ.: The position of the majority of the Fed
eral Court of Appeal is substantially agreed with. Noth
ing in s. 44(1) of the Act supports the use of criteria 
such as pm1icular levels of production, and the return to 
work of a particular number of employees, in the inter- 1 

pretation of the words "termination of the stoppage of 
work". While the majority reasons should not be read as 
stating that the end of a labour dispute necessarily im
plies the termination of a stoppage of work in every 
case, the majority properly concluded in this case that g 

March 29 was the day of the termination of the stoppage 
of work. 

Per Sopinka and Stevenson JJ. (dissenting): The anal
ysis of the dissenting judge in the Federal CoUit of Ap- h 

peal is substantially agreed with. Section 44(1) of the 
Act reflects the principle of neutrality of the state in la
bour disputes. Commission funds are not to be used to 
alleviate the consequences of a labour dispute. Neutral
ity requires that those funds should not be available to 
the striking or locked-out workers until the resulting 
stoppage is at an end. Those consequences, for the em
ployees as well as for the employer, last until the work 
affected is no longer stopped and the production has 
come back to normal. Until that point, the employee's J 
loss of employment is attributable to a labour dispute. 
The decisions of this Court in Abrahams and Hills do 

Arret (les juges Sopinka et ·Stevenson sont dissi
dents): Le pourvoi est rejete. 

Les juges La Forest, L'Heureux-Dube, Gonthier, 
Cory et. McLachlin: La position de Ia majorite de Ia 
Cour d'appel federate est retenue pour l'essentiel. Rien 
au par. 44(1) de Ia Loi n'appuie l'emploi de criteres te\s 
les divers niveaux de production et le retour au travail 
d'un nombre donne d'employes aux fins d'interpreter 
les mots <<fin de 1 'arret du travail». Les motifs de Ia ma
jorite ne signifient pas que Ia fin d'un conflit collectif 
implique necessairement, dans chaque ca~. Ia fin d'un 
arret de travail, mais la majorite a eu raison de conclure 
qu'en l'espece la fin de \'anet du travail est survenue le 
29 mars. 

Les juges Sopinka et Stevenson (dissidents): 
L'analyse du juge dissident en Cour d'appel federale est 
retenue pour l'essentiel. Le paragraphe 44(1) de la Loi 
exprime le principe .de Ia t1eutralite de l'E.tat dans Je~ 
conflits collecti.fs. Les fonds de Ia Commission ne doi
vent pas etre utilises pour attenuer \es consequences 
d'un conflit collectif. .La neutralite exige que ces fonds 
ne soient pas mis a la disposition des travail\eurs en 
greve ou en lock-out tant que \'arret de travail n'est pas 
tennine. Ces consequences, pour les employes autanl 
que pour l'employeur, prevalent tant que \'arret de tra
vail n'est pas termine et que Ia production n'est pas re
venue a la normale . .Tusqu'a ce moment-la, la perte 
d 'emploi est attribuable a un con flit collectif. Les arrets 



[1991] 1 R.C.S. CARON c. CANADA (C.E.I.) Le juge L'Heureux-Dube 55 

' 
not mandate any reversal of the previously settled case 
law under the section in question. 
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Claude Joyal and Johanne Levasseur, for the ap
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Guy Martin, Georges Campeau and Franf:ois 
Lamoureux, for the respondents. 

The judgment of La Forest', L'Heureux-Dube, 
Gonthier, Cory and McLach1in JJ. was delivered by 

h 

j 
L'HEUREUX-DUB.!~ J.-This appeal concerns the 

entitlement of certain workers to unemployment in-

Claude Joyal et Johanne Levasseur, pour les appe
lants. 

Guy Martin, Georges Campeau et Franrois La
moureux, pour les intimes . 

Le jugement des juges La Forest, L'Heureux
Dube, Gonthier, Cory et McLachlin a ete rendu par 

LE JUGE L'HEUREUX-DUBE---Cet appel a trait au 
droit de certains travailleurs a des prestations 
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IN THE MATTER OF the National Energy Board 
Act; 

AND IN THE MATTER OF an application by 
Canadian Arctic Gas Pipeline Limited for a 
certificate of public convenience and necessity for 
the construction and operation of a natural gas 
pipeline, under File No. 1555-C46-I; 

AND IN THE MATTER OF applications by 
Foothills Pipe Lines Ltd., Westcoast Transmission 
Company Limited and The Alberta Gas Trunk 
Line (Canada) Limited for certificates of public 
convenience and necessity for the construction and 
operation of certain natural gas pipelines, under 
File Nos. 1555-F2-3, 1555-W 5-49 and 
1555-A34-I; 

AND IN THE MATTER OF an application by 
Alberta Natural Gas Company Ltd. for a 
certificate of public convenience and necessity for 
the consiruction and operation of certain 
extensions to its natural gas pipeline, under file 
No. 1555-A2-1 0; 

AND IN THE MATTER OF a submission by The 
Alberta Gas Trunk Line Company Limited, under 
File No. 1555-A5-2; 

AND IN THE MATTER OF an application by the 
National Energy Board pursuant to section 28(4) 
of the Federal Court Act. 

The Committee for Justice and Liberty, The 
Consumers' Association of Canada, Canadian 
Arctic Resources Committee Appellants; 

and 

The National Energy Board, Canadian Arctic 
Gas Pipeline Limited and The Attorney 
General of Canada et a!. Respondenl.l. 

1976: March 8, 9 and I 0; 1976: March II . 

Present: Laskin C.J. and Martland, Judson, Ritchie, 
Spence, Pigeon, Dickson and de Grandprc J.l. 

DANS L'AFFAIRE DE Ia Loi sur !'Office national 
de l'energic; 

ET DANS L'AFFAIRE o'une demande presentee 
sous Ia cote 1555-C46-l par Pipeline de gaz 
arctique canadien Limitee en vue d'obtenir un 
certificat de commodite et neccssitc publiques pour 
Ia construction et !'exploitation d'un pipe-line pour 
Je transport du gaz nature!; 

ET DANS L'AFFAlRE DES demandes presentees 
sous les cotes 1555-F2-3, 1555-WS-49 et 
1555-A34-l par Foothills Pipe Lines Ltd., 
Westcoast Transmission Company Limited et 
Alberta Gas Trunk Line (Canada) Limited en vue 
d'obtenir des certificats de commodite et necessite 
publiques pour Ia construction et !'exploitation de 
certains pipe-lines pour le transport du gaz 
nature!; 

ET DANS L'AFFAIRE o'une demande presentee 
sous Ia cote 1555-A2-10 par Alberta Natural Gas 
Company Ltd., en vue d'obtenir un certificat de 
commodite et necessite publiqucs pour Ia 
construction et !'exploitation de certaines 
extensions a son pipe-line pour le transport du gaz 
nature!; 

ET DANS L'AFFAIRE o'une requete presentee par 
Alberta Gas Trunk Line Company Limited sous Ia 
cote 1555-AS-2; 

ET DANS L'AFFAIRE D'une demande presentee 
par !'Office national .de l'cnergie en vertu de 
!'article 28(4) de Ia Loi sur Ia Cour fcdcrale. 

Committee for Justice and Liberty, 
L'Association des consommateurs du Canada 
et Canadian Arctic Resources Committee 
Appelants; 

et 

L'Office national de Penergie, Pipeline de gaz 
arctique canadien Limitee et le procureur 
general du Canada et autres. Inrimes. 

1976: 8, 9 et I 0 mars; I 976: II mars . 

Presents: Le juge en chef Laskin et les jugcs Mart land, 
Judson. Ritchie, Spence, Pigeon, Dickson ct 
de Grandprc. 
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ON APPEAL FROM THE FEDERAL COURT OF 

APPEAL 

Administrative law-- Judicial review- Boards and 
tribunals - Natural justice - Bias or apprehended 
bias- Application for certtficate of public necessity
National Energy Board Act, R..S.C. 1970, c. N-6. s. 44. 

The issue in this appeal arose in connection with the 
organization of hearings by the National Energy Board 
to consider competing applications for a Mackenzie 
Valley pipeline, i.e. applications for a certificate of 
public convenience and necessity under s. 44 of the 
National Energy Board Act, R.S.C. 1970, c. N-6. The 
Board assigned Mr. Crowe, Chairman of the Board, and 
two other of its members to be the panel to hear the 
applications. The appellants were recognised by the 
Board as "interested persons" under s. 45 of the Act. 
The appellants objected to the participation of Mr. 
Crowe as a member of the panel because of reasonable 
apprehension or reasonable likelihood of bias: Mr. 
Crowe became Chairman and Chief Executive Officer 
of the National Energy Board on October, 15, 1973. 
Immediately prior to that date he was president of the 
Canada Development Corporation, having assumed that 
position late in 1971 after first having been a provisional 
director following the enactment of the Canada De
velopment Corporation Act, 1971 (Can.), c. 49. The 
objects of that Corporation included assisting in business 
and economic development and investing in shares, 
securities, ventures, enterprises and property to that end. 
As Corporation president and as its representative Mr. 
Crowe was associated with the Gas Arctic-Northwest 
Project Study Group which considered the physical and 
economic feasibility of a northern natural gas pipeline to 
bring natural gas to southern markets. The Agreement 
setting up the Study Group brought together two groups 
of companies which merged their efforts and pursuant to 
the agreement set up two companies of which Canadian 
Arctic Gas Pipeline Limited was one. Mr. Crowe was an 
active participant in the Study Group as a member of its 
Management Committee and a member and subse
quently vice-chairman of its Finance, tax and account
ing committee and during his period of membership of 
the Management Committee he participated in the 
seven meetings held during that time and joined in a 
unanimous decision of the Committee on June 27, 1973, 
respecting the ownership and routing of a Mackenzie 
Valley pipeline. The Canada Development Corporation 
remained a full participant in the Study Group until 
long after the applications were made for certificates of 
public convenience and necessity and until after the 
hearings had commenced, in effect to the time of the 

EN APPEL DE LACOUR D'APPEL Ff.:DERALE 

Droit administratif- Controle judiciaire - Offices 
et tribunaux - Justice naturelle - Partialite ou 
crainte de partialite- Demande de certificat de neces
sire publique - Loi sur /'Office national de l'et1ergie, 
S.R.C. 1970, c. N-6. art. 44. 

La question en litige dans le present pourvoi a ete 
soulevec a J'occasion de Ia preparation des audiences 
devant I'Office national de l'cnergie pour l'examen des 
demandes en conflit au sujet d'un pipe-line dans Ia 
vallcc du Mackenzie. 11 s'agissait de dcrnandcs de certi
ficats de commoditc et de ncccssite publiques en vertu 
de l'art. 44 de Ia Loi sur /'Office national de Nnergie. 
L'Office designa M. Crowe, son president, etdeux de ses 
membrcs pour entendre les demandes. Les appelants onl 
etc rcconnus par !'Office comme des apcrsonnes interes
sees» en vertu de !'art. 45 de Ia Loi. Les appelants se 
sont opposes ace queM. Crowe siege en !'instance parce 
qu'il pouvait y avoir une cause raisoimablc de crainte ou 
une probabilite raisonnable de partialite: Crowe est 
devcnu president et fonctionnaire executif en chef de 
!'Office national de l'energie le 15 octobre 1973. Jusqu'a 
cette date, il ctait president de Ia Corporation de deve
loppement du Canada, paste qu'il occupait depuis Ia fin 
de 1971, apres avoir cte un des administratcurs provisoi
rcs a Ia suite de !'adoption de Ia Loi sur Ia Corporation 
de developpement du Canada, 1971 (Can.), c. 49. Les 
objets de Ia Corporation comprenaient !'aide aux entre
prises et au developpement cconomique ct des investisse
mcnts a cette fin dans des actions, valeurs, initiatives, 
entrepriscs et biens. En qualiti: de president et de repre
sentant de Ia Corporation, M. Crowe fut membrc du 
Gas Arctic-Northwest Project Study Group qui etudia 
Ia praticabilite physique et economique d'un pipe-line de 
gaz naturcl reliant le grand nord au sud du pays. La 
Convention met!ant sur pied le groupe d'etude reunissait 
deux groupes de compagnics qui mirent en commun 
leurs efforts et, conformcment a Ia convention, crei:rent 
deux compagnies dont l'unc ctait Pipe-line de gaz arti
que canadien Limitce. M. Crowe participait activemcnt 
au groupe d'ctude en qualitc de membre de son comitc 
de direction et comme membre et subsequemmcnt 
comme vice-president du comite des finances, des imp6ts 
ct de Ia cornptabilite; a titre de rnembre du comite de 
direction, il a assiste aux sept reunions tcnues par le 
comite pendant cette pcriodc ct il a participe a Ia 
decision unanime de ce dernier le 27 juin 1973, concer
nant Ia proprietc ct le trace du pipe-line de Ia vallee du 
MacKenzie. La Corporation de developpement du 
Canada a continue de participer a part entiere au 
groupe d'ctude longtemps apres le dep6t des demandcs 
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referr~nce of the question of reasonable apprehension of 
bias in Mr. Crowe to the federal Court of Appeal. 
Further, during the period of Mr. Crowe's association 
with the Study Group as the representative of the 
Canada Development Corporation the latter contributed 
$1,200,000 to the Study Group as its share of expenses. 
The National Energy Board referred to the Federal 
Court of Appeal the following question, "Would the 
Board err in rejecting the objection and in holding that 
Mr. Crowe was not disqualified from being a member of 
the panel on grounds of reasonable apprehension or 
reasonable likelihood of bias?" pursuant to the Federal 
CourtAct, 1970-71-72(Can .),c.l,s. 28(4).ThatCourt 
answered in the negative. 

Held (Martland, Judson and de Grandpre JJ. dissent
ing): The appeal should be allowed. 

Per Laskin C.J. and Ritchie, Spence, Pigeon and 
Dickson JJ.: In dealing with applications under s. 44 of 
the National Energy Board Act, the function of the 
Board is quasi-judicial, or, at least, is a function which 
the Board must discharge in accordance with the rules 
of natural justice: and if not necessarily the full range of 
such rules as would apply to a Court (though the Board 
is a court of record under s. I 0 of the Act) certainly to a 
degree that would reflect integrity of its proceedings and 
impartiality in the conduct of those proceedings. A 
reasonable apprehension of bias arises where there exists 
a reasonable probability that the judge might not act in 
an entirely impartial manner. The issue in this situation 
was not one of actual bias. Thus the facts that Mr. 
Crowe had nothing to gain or lose either through his 
participation in the Study Group or in making decisions 
as chairman of the National Energy Board and that his 
participation in the Study Group was in a representative 
capacity became irrelevant. The participation of Mr. 
Crowe in the discussions and decisions leading to the 
application by Canadian Arctic Gas Pipeline Limited 
for a certificate did however give rise to a reasonable 
apprehension, which reasonably well-informed persons 
could properly have, of a biased appraisal and judgment 
of the issues to be determined. The test of probability or 
reasoned suspicion of bias, unintended though the bias 
may be, is grounded in the concern that there be no lack 
of public confidence in the impartiality of adjudicative 
agencies, and emphasis is added to this concern in this 
case by the fact that the Board is to have regard for the 
public interest. 

Per Martland, Judson and de Grandprc JJ. dissenting: 
The proper test to be applied was correctly expressed by 

de cerlificat de commoditc et neeessitc publiques et 
a pres l'ouvcrture des audiences, en fait, jusqu'ii. ce que Ia 
question relative a Ia crainte de partialite de Ia part de 
M. Crowe soit soumise a Ia Cour d'appel fcderale. En 
outre, durant Ia pcriode ou M. Crowe a participc au 
groupe d'ctude, a titre de representant de Ia Corporation 
de dcveloppemcnt du Canada, cellc-ci a contribue 1.2 
million de dollars aux depcnses occasionnccs par les 
activitcs du groupe d'ctude. Conformcmcnt a Ia Loi sur 
Ia Cour fiderale, 1970-1971-1972 (Can.), c. I, art. 
2!!(4), !'Office national de l'energie a defer{: Ia question 
suivante a Ia Cour d'appcl fedcrale: •I'Office ferait-il 
crreur en rejetant les objections ct en statuant que M. 
Crowe n'cst pas inhabilc a faire partie du comitc pour 
cause de crainte ou probabilite raisonnable de partia· 
lite•? Cette Cour a rcpondu par Ia negative. 

Arret (lcs juges Martland, Judson et de Grand pre 
ctant dissidents): Le pourvoi doit ctrc accueilli. 

Le juge en chef Laskin et les juges Ritchie, Spence, 
Pigeon et Dickson: Le role de !'Office, lorsqu'il se 
prononce sur une demande presentee en vertu de l'art. 
44 de Ia Loi sur /'Office (lationa/ de Nnergie, est quasi 
judiciairc ou, du moins, doit ctre cxercc conformcment 
aux principes de justice naturelle; et s'il n'est pas neces
sairemcnt SOumis a toutes (es regJes·qui s'appJiqucnt a 
un tribunal (bien que !'Office soil unc cour d'archivcs en 
vertu de l'arl. 10 de Ia Loi) il l'est certainemcnt a un 
dcgrc suffisant pour ctrc tcriU de manifcstcr l'intcgriLc 
de sa procedure et son impartialite. ll y a crainte 
raisonnable de partialite Iorsqu'il y a une probabilite 
raisonnable que le juge n'agisse pas de manicre tout a 
fait irnpartiale. Aucune question de partialite n~ellc n'est 
soulcvcc en l'cspcce. Le fait queM. Crowe n'avait rien a 
gngncr ni ii perdre, en participant au groupe d'ctudc ou 
en rcndant des decisions en qualitc de president de 
!'Office national de l'cnergic el qu'il participait au 
groupe d'ctude en qualitc de representant n 'est pas 
pertinent. La participation de M. Crowe aux discw;sions 
ct decisions mcnant a Ia demandc faitc par Pipeline de 
gaz arctique canadien Limitcc en vue d'obtenir un certi
ficat a pu donner naissance, chez des personnes assez 
bien rcnseignces, a une crainte raisonnable de partialitc 
dans !'appreciation des questions a trancher. Ce critcre 
de probabilitc ou crainte raisonnable de partialite, qucl
quc involontaire que soit cette partialite, se fonde sur Ia 
preoccupation qu'il nc faut pas que le public puissc 
douter de l'impartialitc des organismes ayant un pouvoir 
dccisionnel et ·cette preoccupation sc rctrouvc en l'cspccc 
puisque I'Office est tenu de prendre en consid<'!ration 
!'interet du public. 

Le.1· juges Martland, Judson et de Grandprc, dissi
dents: La Cour d'appel a detini avec justesse le criterc 
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the Court of Appeal. The apprehension of bias must be a 
reasonable one, held by reasonable and right minded 
persons, applying themselves to the question and obtain
ing thereon the required information, the lest of "wh~t 
would an informed person, viewing the matter realisti
cally and practically-conclude?" There is no real dif
ference between the expression found in the decided 
cases "reasonable apprehension of bias", "reasonable 
suspicion of bias" or "real likelihood of bias" but the 
grounds for the apprehension must be substantial. The 
question of bias in a member of a court of justice cannot 
be examined in the same light as that in a member of an 
administrative tribunal entrusted with an administrative 
discretion. While the basic principle that natural justice 
must be rendered is the same its application must take 
into account the special circumstances of the tribunal. 
By its nature the National Energy Board must be 
staffed with persons of ·experience and expertise. The 
considerations which underlie its operations are policy 
oriented. The basic principle in matters of bias must be 
applied in the light of the circumstances of the case at 
bar. The Board is not a court nor is it a quasi-judicial 
body. In hearing the objection of interested parties and 
in performing its statutory function the Board has the 
duty to establish a balance between the administration 
of policies which they are duty bound to apply and the 
protection of the various interests spelled out in s. 44 of 
the Act. In reaching its decision the Board draws upon 
its experience, upon that of its own experts and upon 
that of all agencies of the Government of Canada . The 
Board is not and cannot be limited to deciding the 
matter on the sole basis of the representations made 
before it. In the circumstances of the case the Court of 
Appeal rightly concluded that no reasonable apprehen
sion of bias by reasonable, right minded and informed 
persons exists. 

[Ghirardosi 1'. Minister of Highways for British 
Columbia, [ 1966] S.C.R. 367; Blanchette v. C.!.S . Ltd., 
[ 1973] S.C.R. 833; Szilard v. Szasz, [ 1955] S.C .R. 3 
referred to.] 

APPEAL from a judgment of the Federal Court 
of Appcal 1 which answered in the negative a ques
tion referred to it by the National Energy Board. 
Appeal allowed, Martland, Judson, and de Grand
pre JJ. dissenting. 

I [1976] 2 F.C. 20. 

applicable. La crainte de partialitc doit Etre r<~isonnable 
et le fait d'unc personnc scnsce et raisonnablc qui se 
poscrait clle-mcmc Ia question et prcndrait les rensei
gnements nccessaires a ce sujet. Ce critcre consiste a sc 
demander ua quellc conclusion en arriverait une per
sonne bien renseignee qui ctudierait Ia question . .. de 
far;:on realistc ct pratique? •. II n'y a pas de difference 
veritable entre les expressions que l'on retrouvc dans Ia 
jurisprudence, qu'il s'agisse de occraintc raisonnablc de 
partialitc•, •de soupr;:on raisonnable de partialitc•, ou «de 
n~elle probabilitc de partialite•, mais lcs motifs de 
crainte doivcnt etrc serieux. La question de Ia partialite 
nc pcut ctre examinee de Ia rncrnc far;:on dans lc cas d'un 
mcmbre d'un tribunal judiciaire que dans lc cas d'un 
mcmbrc d'un tribunal administratif que Ia loi autorisc a 
cxerccr ses fonctions de fa~Von discn!tionnaire. Le prin
cipc fondarnental est le memc: Ia justice naturclle doit 
ctre respectce. En pratique cepcndant, il faut prendre en 
consideration le caractere particulier du tribunal. De par 
Ia nature rnerne de l'organisme, les membres de !'Office 
national de l'encrgie doivent ctre experimentes ct com
pctcnts. Les considerations sur lesquelles sc fondent ses 
activitcs sont d'ordrc politique. Le principc fondamcntal 
rcgissant les questions de partialite doit s'appliqucr a Ia 
lurnicre des circonstances en l'espece. L'Office n'est pas 
un tribunal judiciaire ni un organisme quasi judiciaire. 
En etudiant lcs objections des parties interessees ct en 
exCfl;;ant les fonctions que lui a attribuees Ia loi, !'Office 
est tenu de maintcnir J'equilibre entre les ligncs de 
conduite qu'il a !'obligation d'appliquer et Ia protection 
des diffcrcnts intcrets mentionncs a !'art. 44 de Ia Loi. 
Pour parvenir a une decision, !'Office sc fondc sur son 
experience, sur cellc de ses experts et celle de tous les 
organismcs du gouvcrnemcnt du Canada. II est evident 
que !'Office ne peut etre oblige de se fonder uniquement 
sur les representations qui lui sont faites pour trancher 
Ia question. Compte tenu des circonstances en l'espece, 
Ia Cour d'appel a eu raison de conclure que des person
ncs scnsees, raisonnables el bien informees ne pouvaient 
avoir de craintc raisonnablc de partialite, 

[Arrcts mentionncs: Ghirardosi c. Le Ministre de Ia 
Voirie de Ia Colombie-Britannique, [ 1966] R.C.S. 367; 
Blanchelfe c. C.J.S. Ltd., [1973] R.C.S. 833; Szilard c. 
Szasz, [1955] R.C.S. 3.] 

POURYOI contrc un arret de Ja Cour d'appcl 
federale I qui a repondu par Ia negative a une 
queslion deferee par !'Office national de l'energie. 
Pourvoi accueilli, les jugcs Martland, Judson et 
de Grandpre etant dissidents. 

I [1976]2 C.F. 20. 
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Jan Binnie, and R. J. Sharpe, for the appellants. 

/lyman Soloway, Q.C., and R. D. McGregor, 
for the National Energy Board. 

G. W. Ainslie, Q.C., for the Attorney General of 
Canada. 

D. M. M. Goldie, Q.C., for Canadian Arctic Gas 
Pipeline Ltd. 

R. J. Gibbs, Q.C., and G. J. Gorman, Q.C., for 
Foothills Pipe Lines Ltd. 

John Hopwood, Q.C., for Alberta Gas Trunk 
Line Co. Ltd. 

W. G. Burke- Robertson, Q.C., for Alberta Gas 
Trunk Line (Canada) Ltd. 

B. A. Crane, for Trans-Canada Pipelines Ltd. 

J. R. Smith, Q.C., for Alberta Natural Gas Co. 
Ltd. 

The judgment of Laskin C.J. and Ritchie, 
Spence, Pigeon and Dickson JJ. was delivered by 

THE CHIEf' JusTICE-On March II, 1976, this 
Court gave judgment in an appeal from a decision 
of the Federal Court of Appeal which answered in 
the negative a question referred to it by the Na
tional Energy Board pursuant to s. 28(4) of the 
Federal Court Act, 1970-71-72 (Can.), c. I. The 
question so referred was as follows: 

Would the Board err in rejecting the objections and in 
holding that Mr. (Marshall] Crowe was not disqualified 
from being 11 member of the pnncl on grounds of reason
able apprehension or reasonable likelihood of bias? 

This Court allowed the appeal, set aside the deci
sion of the Federal Court of Appeal and declared 
that the question should be answered in the affir
mative. It stated in its formal judgment on March 
11, 1976 that reasons of the majority and dissent
ing judges would be delivered later. The reasons of 
the majority now follow. 

The issue referred to the Federal Court of 
Appeal and which came by leave to this Court 
arose in connection with the organization of hear
ings by the National Energy Board to consider 

Ian Binnie, et R. J. Sharpe, pour lcs appelants. 

Hyman Soloway, c.r., et R. D. McGregor, pour 
!'Office national de l'energie. 

G. W. Ainslie, c.r., pour le procureur general du 
Canada. 

D. M. M. Goldie, c.r., pour Pipeline de gaz 
arctique canadien Limitee. 

R. J. Gibbs, c.r., et G. J. Gorman, c.r., pour 
Foothills Pipe Lines Ltd. 

John Hopwood, c.r., pour Alberta Gas Trunk 
Line Co. Ltd. 

W. G. Burke- Robertson, c.r., pour Alberta Gas 
Trunk Line (Canada) Ltd. 

B. A. Crane, pour Trans-Canada Pipelines Ltd. 

R. J. Smith, c.r., pour Alberta Natural Gas Co. 
Ltd. 

Le jugement du juge en chef Laskin et des juges 
Ritchie, Spence, Pigeon et Dickson a ete rendu par 

LE JUGE EN CIIEF-Le II mars I 976, ccttc 
Cour a rendu jugement sur le pourvoi a l'cncontrc 
de !'arret de Ia Cour d'appel federale qui a 
repondu negativernent <t Ia question dCferee par 
J'Office national de l'energie, en vertu du par. (4) 
de !'art. 28 de Ia Loi sur fa Cour fidera/e, 1970-
71-72 (Can.), c. I. La question dCferee est Ia 
suivante: 

L'Officc fcrait-il crrcur en rejctant lcs objections ct en 
statuant que M. [Marshall] Crowe n'cst pas inhabilc a 
fa ire partie du cornitc pour cause de craintc ou probabi
litc raisonnablc de partialitc? 

Cette Cour a accueilli le pourvoi, infirme !'arret de 
Ia Cour d'appel fcderale et statue qu'il fallait 
rcpondrc affirmativcment <'I Ia question. Le jugc
mcnt clu I I mars 1976 precisait que les motifs de 
Ia rnajoritc ct des juges dissidents scn1icnt remis 
plus tard. Yoici lcs motifs de Ia majoritc. 

La question dCfcrcc a Ia Cour d'appel f6d6rale 
et, sur autorisation, soumise a cettc Cour, a etc 
soulevee a !'occasion de Ia preparation des audien
ces devant !'Office national de l'cncrgie pour l'exa-
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(3) the question must be studied in the sole 
light of the documents submitted to the Court 
which, in addition to those already mentioned, 
are: 

(a) the proceedings before the Board on 
October27, 1975; 
(b) the guidelines for northern pipelines 
issued by the Canadian Government on 
August 13, 1970; 
(c) a report of the National Energy Board, 
dated April 1975, entitled 'Canadian Natural 
Gas-Supply & Requirements' following 
public hearings held pursuant to Part I of the 
National Energy Board Act, from November 
1974 to March 1975. 

It is on this material that the Federal Court of 
Appeal unanimously came to its conclusion: 

On the totality of the facts, which have been described 
only in skeletal form, we are all of the opinion that they 
should not cause reasonable and right minded persons to 
have a reasonable apprehension of bias on the part of 
Mr. Crowe, either on the question of whether present or 
future public convenience and necessity require a pipe
line or the question of which, if any, of the several 
applicants should be granted a certificate. 

I have already stated my concurrence with this 
reading of the facts. 

The proper test to be applied in a matter of this 
type was correctly expressed by the Court of 
Appeal. As already seen by the quotation above, 
the apprehension of bias must be a reasonable one, 
held by reasonable and right minded persons, 
applying themselves to the question and obtaining 
thereon the required information. l.n the words or 
the Court of Appeal, that test is "what would an 
informed person, viewing the matter realistically 
and practically-and having thought the matter 
through--{;oncludc. Would he think that it is more 
likely than not that Mr. Crowe, whether conscious
ly or unconsciously, would not decide fairly." 

I can see no real difference between the expres
sions found in the decided cases, be they 'reason
able apprehension of bias', 'reasonable suspicion of 

(3) Ia question doit ctrc cxam1nee a Ia seule 
lumiere des documents Soumis a Ia Cour, qui, en 
plus de ceux deja mentionnes sont: 

a) les procedures devant !'Office, lc 27 octo
bre 1975; 
b) les directives regissant les pipe-lines dans 
le nord, edictces par le gouvernemcnt du 
Canada le 13 aout 1970; 
c) un rapport de !'Office national de l'ener
gie, d'avril 1975, intitule ((Le Gaz nature) au 
Canada--Bcsoins & Approvisionnementsn, 
public a Ia suite d'audiences publiques tenues 
conformement a Ia Partie I de Ia Loi sur 
!'Office national de l'energie, de novembre 
!974 a mars 1975. 

C'est sur ces documents que Ia Cour d'appel 
federale s'est fondee pour conclure unanimcrncnt: 

En nous fondant sur !'ensemble des faits, qui n'ont etc 
exposes que sornmairemenl, nous sommcs tous d'avis 
qu'une personne jusle et raisonnable n'aurait pas lieu de 
craindre que Crowe ne soit pas impartial sur Ia question 
de savoir si Ia commoditc et Ia nccessitc publiques, 
presentes et futures. rendenl necessaire Ia construction 
d'un pipe-line ni sur Ia question de savoir, si ellc sc pose, 
laquclle des d ivcrscs requcrantcs devrait obtcnir le 
ccrtificat. 

J'ai deja indique que je suis d'accord avec cette 
interpretation des faits. 

La Cour d'appel a dcfini avec justesse Je critcre 
applicable dans unc affaire de ce genre. Scion lc 
passage precitc, Ia crainte de partialitc doit ctre 
raisonnable et le fait d'une personne sensce et 
raisonnable qui se poserait cllc-meme Ia question 
et prcndrait les renscignements necessaires a ce 
sujct. Scion les termes de Ia Cour d'appel, ce 
critere consistc a sc demander <Cll. quellc conclusion 
en arriverait unc personne bien renseignce qui 
ctudicrait Ia question en profondeur, de fa9on rca
lisle et pratique. Croirait-elle que, selon toute vrai
semblance, M. Crowe, consciemment ou non, ne 
rendra pas une decision juste?)) 

Je ne vois pas de difference veritable entre les 
expressions que )'on rctrouve dans Ia jurispru
dence, qu'il s'agisse de ucraintc raisonnable de 
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bias', or 'real likelihood of bias'. The grounds for 
this apprehension must, however, be substantial 
and I entirely agree with the Federal Court of 
Appeal which refused to accept the suggestion that 
the test be related to the "very sensitive or scrupu
lous conscience". 

This is the proper approach which, of course, 
must be adjusted to the facts of the case. The 
question of bias in a member of a court of justice 
cannot be examined in the same light as that in a 
member of an administrative tribunal entrusted by 
statute with an administrative discretion exercised 
in the light of its experience and of that of its 
technical advisers. 

The basic principle is of course the same, 
namely that natural justice be rendered. But its 
application must take into consideration the spe
cial circumstances of the tribunal. As stated by 
Reid, Administrative Law and Practice, 1971, at 
p. 220: 
... 'tribunals' is a basket word embracing many kinds 
and sorts. It is quickly obvious that a standard appropri
ate to one may be inappropriate to another. l-Ienee, facts 
which may constitute bias in one, may not amount to 
bias in another. 

To the same effect, the words of Tucker L.J., in 
Russell v. Duke of Norfolk and orhers 5

, at p. 118: 

There arc, in my view, no words which arc of universal 
application to every kind of inquiry and every kind of 
domestic tribunal. The requirements of natural justice 
must depend on the circumstances of the case, the 
nature of the inquiry, the rules under which the tribunal 
is acting, the subject-matter that is being dealt with, and 
so forth. 

In the case at bar, the test must take into 
consideration the broad functions entrusted by law 
to the Board. These are numerous and it is suffi
cient for our purpose to refer to the two main 
classes: 

(I) the advisory functions under Part 11 of the 
Act; s. 22 imposes upon the Board the obligation 

'11949] I AllER. 109 

partialitc)), ude soup9on raisonnable de partialite», 
ou ude reelle probabilite de partialite,, Toutefois, 
lcs motifs de crainte doivent ctre scrieux et je suis 
completement d'accord avec Ia Cour d'appel fede
ralc qui refuse d'admcttre que lc critcre doit etrc 
celui d'<~une pcrsonnc de nature scrupuleusc ou 
ta ti lion ncn. 

Tclle est Ia fat;on justc d'aborder Ia question 
mais il faut cvidemment !'adapter aux faits de 
l'espece. La question de Ia partialitc ne peut ctre 
.;xaminee de Ia mcmc fac;:on dans lc cas d'un 
rnembre d'un tribunal judiciairc que dans le cas 
d'un mernbre d'un tribunal administratif que Ia loi 
autorise a cxerccr ses fonctions de fa9011 discrc
tionnaire, a Ia lumiere de son experience ainsi que 
de celle de ses conseillers techniques. 

Evidcmment, le principe fondamental est le 
rneme: Ia justice naturellc doit etre respectec. En 
pratique cependant, il faut prendre en considera
tion le caractere particulier du tribunal. Comme le 
remarque Reid, Adrninistrative Law and Practice, 
1971, a Ia p. 220: 

[TRADUCTION] ... 'tribunal' est un mot fourre-tout qui 
d6signe des organismes multiples ct divers. On sc rend 
vile compte que des normcs applicables a l'un nc con
viennent pas a un autre. Ainsi, des faits qui pourraient 
ctrc des motifs de partialit6 dans un cas peuvcnt ne pas 
l'etre dans un autre. 

Lord Tucker abondc dans le mernc scns dans 
Russell V. Duke of Norfolk and others 5, a Ia p. 
118: 

[TRADUCTION] II n'existe pas a mon avis un principc 
qui s'applique universellement a tousles genres d'cnque
tcs ct de tribunaux internes. Lcs exigcnccs de Ia justice 
naturelle doivent varier scion les circonstances de )'af
faire, Ia nature de l'cnquete, lcs rcglcs qui rcgisscnt lc 
tribunal, Ia question traitce, etc. 

En l'cspece, Je critcre employe doit prendre en 
consideration les vastes fonctions conferees a !'Of
fice par Ia loi. Ellcs sont nombrcuses et, aux fins 
des prcscntes, il suffit d'en citcr lcs deux principa
lcs categories: 

(I) les fonctions consultatives, en vertu de Ia 
Partie II de Ia Loi; l'art. 22 impose a !'Office de 

l [1949] I /\II E.R. 109. 
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Timothy S. B. Danson Appellant 

v. 

Her Majesty The Queen Respondent 

INDEXED AS: DANSON V. ONTARIO (ATTORNEY 

GENERAL) 

File No.: 20854. 

1990: June 1; 1990: October 4. 

Present: Lamer C.J. *and Wilson, Sopinka, Cory and 
McLachlin JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO 

O;mstitutional law - Charter of Rights - Charter 
litigation - Factual basis - Proceedings brought by 
way of application to enforce Charier rights -
Application not supported by facts - Whether or not 
Charter action can be brought absent factual basis -
Canadian Charter of Rights and Freedoms. ss. 7. 15 -
Constitution Act, 1867, s. 92( 14) - Constitution Act, 
1982, s. 52 - Rules of Civil Procedure, Rules 
J4.05(3)(h). 15.02{1), (3), 37.03(6). 57.07. 

Courts- Jurisdiction- Mootness - Courts below 
considering issue in absence of factual situation -
Fresh evidence adduced in Supreme Court of Canada 
- Whether the legal issue considered by the courts 
below rendered moot by the appellant's introduction of 
fresh evidence. here. 

Civil procedure --:- Commencement of proceedings -
Appltcation challenging constitutionality of Rules per
mitting assessment of costs against solicitors -
Application made absent factual basis - Whether or 
not application can be brought absent factual basis -
Rules of Civil Procedure, Rules 14.05(3)(h). 15.02(1). 
(3). 37.03(6). 57.07. 

Rule 57.07 of Ontario's new Rules of Civil Procedure 
provided for the assessment of costs against solicitors 
personally in certain circumstances. Other rules to the 
same effect included Rules 37.03(6), 15.02(1) and (3). 
Appellant, an Ontario lawyer, sought to have these 
Rules declared to be of no force and effect as being 
beyond provincial competence. It was alleged that the 
Rules attacked the independence of the bar, exceeded 
the scope of s. 92(14) of the Constitution Act, 1867 and 
violated ss. 7 and 15 of the Canadian Charter of Rights 

• Chief Justice at the time of judgment. 

a 

Timothy S. B. Danson Appelant 

c. 

Sa Majeste Ia Reine Intimee 

REPERTORJE: DANSON c. ONTARIO (PROCUREUR 

GENERAL) 

N° du greffe: 20854. 

b 1990: I" juin; 1990: 4 octobre. 

c 

Presents: Le juge en chef Lamer* et les juges Wilson, 
Sopinka, Cory et McLachlin. 

EN APPEL DE LACOUR D'APPEL DE L'ONTARIO 

Droit constitutionnel - Charle des draits -. Litige. 
Jande sur Ia Charte - Context{! factuel -::- Procedur(} 
intentee par requete en execution de droits reconnus pa~ 
Ia Charte- Absence de faits a /'appui de lei requete-

d Une action en vertu de Ia Charte peut-elle etre intenth: 
sans contexte factuel? - Charte canadienne des droits 
et libertes, art. 7. 15 - Loi consti.tutionne.lle de 1867. 
art. 92(14)- Loi constitutionnelle de 1982, art., 52-
Regles de procedure civile. regles 14.05(3)h). I 5.02( I). 

e (3}. 37.03(6), 57.07. 

Tribunaux - Competence - Caractere theorique -
Exumen de Ia question par les tribunaux d'inslance 
injerieure en !'absence de contexte factuel- Nouveaux 
elements de preuve presences a Ia Cour.· supreme du 

f Canada - La question juridique examinee par les 
trlbunaux d'instance injerieure est-elle devenue theorl
que parce que /'appelant a produit de nouveaux ele
ments de preuve? 

Procedure civile - Introduction de /'instance -
g Requete contestant Ia constilutionnalite de regles auto

risant Ia condamnation de procureurs aux depens -
Requete presentee en !'absence de contexte factuel -
Une requete peut-elle eire presentee en /'absence . de 
contexte factuel? - Regles de procedwe civile, regles 

h 14.05(3)h), 15.02(1). (3). 37.03{6), 57.07. 

La regie 57.07 des nouvelles Regles de procedure 
. civile de !'Ontario prevoit qu'en certaines circonstances 
le procureur peut etre condamne pers<innellement aux 
depens. Les regles 37.03(6) et 15.02(1) et (3) ont le 
meme effet. L'appelant, un avocat de !'Ontario, a 
demande que ces regles soient declarees inop·erar\tes 
parce qu'elles ne relevent pas de Ia competenc·e provin
ciale. II allegue que les regles portent atteinte a l'i,nde
pendance du barreau, s'etendent au-deJa de Ia portee du 

j par. 92(14) de Ia Loi constitulionnelle de 1867 et violent 

* Juge en chef a Ia date du jugement. 
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and Freedoms. Appellant brought an application in the 
Supreme Cour.t of Ontario pursuant to Rule 
14.05(3)(h}, which allows a proceeding to be brought by 
application where it is unlikely that there would be any 
material facts in dispute. The application contained no 
supporting affidavit, and no facts were alleged. The 
Attorney General of Ontario brought a motion to quash 
the application. The motions judge dismissed the 
motion. He held that it properly fell within Rule 
l4.05(3)(h) and that, apart from Rule 14.05(3)(h), the 
court had inherent jurisdiction to determine the consti
tutionality of the impugned rules by application. An 
appeal was dismissed by the Divisional Court but was 
allowed by the Ontario Court of Appeal. 

Appellant filed a notice of application for leave to 
appeal to this Court before its "new Rules" providing 
for 'documentary applications had come into effect. The 
application made no mention of a motion to adduce 
fresh evidence. The respondent submitted a factum and 
did not attend the oral hearing. After respondent's 
factum on the application for leave had been filed, the 
appellant filed a notice of motion to adduce fresh evi
dence in the appeal. This fresh evidence included the 
appellant's opinions concerning the role of counsel, the 
dynamics of courtroom advocacy, and the manner in 
which the impugned rules undermine the independence 
of the bar. Also included was evidence of specific 
instances in which particular counsel were threatened 
with the invocation of the impugned rules. The Court 
did not have the benefit of oral or written argument in 
opposition to the motion to adduce fresh evidence. The 
application for leave to appeal and the application to 
adduce fresh evidence were granted on the date of the 
oral hearing. 

At issue here were: (1) whether the legal issue con
sidered by the courts below (i.e., can this application be 
heard without reference to any factual situation and 
without any affidavit evidence) had been rendered moot 
by the appellant's introduction of fresh evidence in this 
Court; and (2) whether the appellant could bring an 
application pursuant to s. 52 of the Constitution Act, 
1982 andjor to Rule 14.05(3)(h) of the Ontario Rules of 
Civil Procedure to seek a declaration that Rules 57.07, 
37.03(6) and 15.02(1) and (3) of the Ontario Rules of 
Civil Procedure are unconstitutional, if no facts are 
alleged by the applicant in support of the relief claimed. 

Held: The appeal should be dismissed. 

les art. 7 el 15 de Ia Charte canadienne des droits et 
libertes. L'appelant a presente une requete en Cour 
supreme de !'Ontario conformement a Ia regie 
14.05(3)h), qui prevoit qu'une instance peut etre inten-

a tee par requete lorsque Ia question n'est pas susceptible 
de donner lieu a une contestation des faits pertinents. La 
requete n'etait appuyee d'aucun affidavit et aucun fait 
n'etait allegue. Le procureur general de !'Ontario a 
presente une motion en annulation de Ia requete. Le juge 

b qui a entendu Ia motion l'a rejetee. II a conclu qu'elle 
relevait de Ia regie 14.05(3)h) et que, sous reserve de Ia 
regie 14.05(3)h), Ia cour avait le pouvoir inherent de 
determiner Ia constitutionnalite des regles contestees par 
requete. La Cour divisionnaire a rejete l'appel mais Ia 
Cour d'appel de !'Ontario a accueilli l'appel de cette 

c decision. 

L'appelant a depose un avis de requete en autorisation 
de pourvoi a notre Cour avant !'entree en vigueur des 
«nouvelles regles» concernant Ia presentation par ecrit de 

d ces requetes. L'avis ne mentionnait pas de requete en 
vue de presenter de nouveaux elements de preuve. L'inti
mee a produit un memoire et n'a pas comparu a ]'au
dience. Apres Ie depot du inemoire de l'intimee relative
ment a Ia requete en autorisation de pourvoi, l'appelant 

e a depose un avis de requete en vue de presenter de 
nouveaux elements de preuve, comportant essentielle
ment des opinions de l'appelant sur Ie role de l'avocat, 
sur Ia dynamique de Ia plaidoirie devant le tribunal et 
sur Ia maniere dont les regles contestees portent atteinte 

f a l'independance du barreau ainsi que des exemples 
precis ou on avait menace des avocats d'invoquer Ies 
regles contestees. LaCour n'a pu beneficier d'arguments 
oraux ou ecrits en opposition a Ia requete en vue de 
presenter de nouveaux elements de preuve. La requete 
en autorisation de pourvoi et Ia requete en vue de 

g presenter de nouveaux elements de preuve ont ete 
accueillies le jour de !'audition. 

Les questions en litige sont les suivantes: I) Ia ques
tion de droit examinee par les juridictions inferieures 

h (c.-a-d. Ia demande peut-elle etre entendue en !'absence 
de tout contexte factuel et sans preuve par affidavit) 
est-elle devenue theorique en raison de Ia production par 
l'appelant de nouveaux elements de preuve devant notre 
Cour? et 2) I'appelant peut-il presenter une demande en 
application de !'art. 52 de Ia Loi constitutionne//e de 
1982 ou de Ia regie 14.05(3)h) des Reg/es de procedure 
civile de !'Ontario pour obtenir un jugement declaratoire 
portant que les regles 57.07, 37.03(6) et 15.02(1) et (3) 
des Reg/es de procedure civile de !'Ontario sont incons
titutionnelles si le requerant ne presente aucun fait a 

j l'appui du redressement demande? 

Arret: Le pourvoi est rejete. 
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Le pourvoi n'est pas theorique. II est necessaire de 
determiner si Ia requete de l'appelant en vertu de Ia 
regie 14.05(3)h) peut etre presentee sans contexte fac
tuel. II serait inusite de Ia part de Ia Cour d'accepter Ia 

The appeal was not mo0t. A decision was required on 
the question of whether appellant's application under 
Rule I 4.05(3)(h) could proceed without a factual under
pinning. It would be highly unusual for this Court to 
accede to the submission that its own act of granting a 
motion to adduce fresh evidence in an appeal has ren
dered the appeal itself moot. 

a pretention qu'un pourvoi est devenu theorique en raison 
de sa propre decision d'accueillir une requete en vue de 
presenter de nouveaux elements de preuve. 

Un contexte factuel adequat doit exister avant qu'on 
puisse examiner une loi en regard des dispositions de Ia 

A proper factual foundation must exist before mea
suring legislation against the provisions of the Charter, 
particularly where the effects of impugned legislation 
are the subject 'of the attack. A distinction must be 
drawn between two categories of facts in constitutional 
litigation: "adjudicative facts" and "legislative facts". 
Adjudicative facts are those that concern the immediate 
parties. They are specific and must be proved by admis
sible evidence. Legislative facts are those that establish 
the purpose and background of legislation, including its 
social, economic and cultural context. Such facts are of 

b Charte, surtout lorsque le litige porte sur les effets de Ia 
loi contestee. Une distinction doit etre etablie entre deux 
categories de faits dans un litige constitutionnel: «les 
faits en litige» et ules faits legislatifs•. Les faits en litige 
sont ceux qui concernent directement les parties au 

a more general nature, and are subject to less stringent 
admissibility requirements. 

c litige. Ils sont precis et doivent etre etablis par des 
elements de preuve recevables. Les faits legislatifs sont 
ceux qui etablissent !'objet et l'historique de Ia loi, y 
compris son contexte social, economique et culture!. Ces 
faits sont d'une nature plus generale et les cl':mditions de 

d leur recevabilite sont moins severes. . 

The application, which seeks to attack the impugned 
rules on the basis of their alleged effects upon the legal 
profession in Ontario, should not be proceeded with 
because a Charter challenge based upon allegations of 
the unconstitutional effects of impugned legislation must e 
be accompanied by admissible evidence of the alleged 
effects. It would be difficult if not impossible for a 
motions judge to assess the merits of the appellant's 
application under Rule 14.05(3)(h) without evidence of 
those effects by way of adjudicative facts and legislative I 
facts. Appellant has the facts needed to bring his chal
lenge, by way of application, to a conclusion on the 
merits if he so chooses. He need not prove that the 
impugned rules were applied against him personally as 
standing was not an issue; bu·t he rriust present admis- ·C 
sible evidence that the effects of the impugned rules 
violate provisions of the Charter. 

La requete, qui vise a contester les regles pour le 
motif qu'elles portent atteinte a Ia profession juridique 
en Ontario, ne devrait pas etre presentee parce qu'une 
contestation relative a la Charte fondee sur Ia pretention 
que les effets de Ia loi contestee sont inconstitutionnels 
doit etre appuyee par une preuve recevable concernant 
les effets contestes. II serait difficile sinon impossible au 
juge saisi de Ia motion d'apprecier le bien-fonde de Ia 
requete que l'appelant presente en vertu de Ia regie 
14.05(3)h) sans preuve de ces effets par !'apport de faits 
en litige et de faits legislatifs. L'appelant dispose des 
faits necessaires pour obtenir par requete, s'il le veut, 
une conclusion sur le bien-fonde de sa contestation. II 
n'a pas a etablir que les regles contestees ont ete appli
quees dans son cas personnel puisque Ia q ualite pour agir 
n'est pas en litige; mais il doit presenter des elements de 
preuve recevablcs montrant que les effets des regles 
contestees violent les dispositions de Ia Charte. 
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Present: McLachlin C.J. and Iacobucci, Major, 
Bastarache, Binnie, Arbour and LeBel JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO 

Administrative law - Issue estoppel - Employee fil
ing complaint against employer under Employment 
Standards Act seeking unpaid wages and commissions 
- Employee subsequently commencing court action 
against employer for wrongful dismissal and unpaid 
wages and commissions - Employment standards 
officer dismissing employee's complaint - Employer 
arguing that employee's claim for unpaid wages and 
commissions before court barred by issue estoppel -
Whether officer's failure to observe procedural fairness 
in deciding employee's complaint preventing applica
tion of issue estoppel- Whether preconditions to appli
cation of issue estoppel satisfied - If so, whether this 
Court should exercise its discretion and refuse to apply 
issue estoppel. 

In 1993, an employee became involved in a dispute 
with her employer over unpaid commissions. No agree
ment was reached, and the employee filed a complaint 
under the Employment Standards Act ("ESA") seeking 

Mary Danyluk Appelante 
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Ainsworth Technologies Inc., Ainsworth 
Electric Co. Limited, F. Jack Purchase, Paul 
S. Gooderham, Jack A. Taylor, Ross 
A. Pool, Donald W. Roberts, Timothy 
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REPERTORIE : DANYLUK c. AINSWORTH TECHNOLOGIES 

INC. 

Reference neutre : 2001 CSC 44. 

N° du greffe: 27118. 

2000: 31 octobre; 2001 : 12 juillet. 

Presents : Le juge en chef McLachlin et les juges 
Iacobucci, Major, Bastarache, Binnie, Arbour et LeBel. 

EN APPEL DE LACOUR D'APPEL DE L'ONTARIO 

Droit administratif - Preclusion decoulant d'une 
question deja tranchee - Plainte deposee par une 
employee contre son employeur en vertu de Ia Loi sur 
les normes de I 'emploi et reclamant le versement de 
salaire et commissions impayes - Action en dommages
interets pour congediement injustifie et pour salaire et 
commissions impayes intentee subsequemment par /'em
ployee contre I 'employeur - Rejet de Ia plainte par 
l'agente des normes d'emploi- Preclusion decoulant 
d'une question deja tranchee plaidee par l'employeur a 
I 'egard de Ia reclamation pour salaire et commissions 
impayes - L 'inobservation de l'equite procedura/e par 
l 'agente des normes dans sa decision sur Ia plainte de 
I 'employee empeche-t-elle I 'application de cette doc
trine? - Les conditions d'application de Ia preclusion 
decoulant d'une question deja tranchee sont-elles reu
nies? - Dans l 'affirmative, notre Cour doit-elle exercer 
son pouvoir discretionnaire et refuser d'appliquer cette 
doctrine? 

En 1993, un differend relatif a des commissions 
impayees a oppose une employee et son employeur. 
Aucune entente n'est intervenue et !'employee a depose, 
en vertu de Ia Loi sur les normes d'emploi (Ia « LNE »), 

_j 
c 
ro 
~ 

"" "" u 
u 
(f) 



[2001] 2 R.C.S. DANYLUK c. AINSWORTH TECHNOLOGIES 461 

unpaid wages, including comm1ss1ons. The employer 
rejected the claim for commissions and eventually took 
the position that the employee had resigned. An employ
ment standards officer spoke with the employee by tele
phone and met with her for about an hour. Before the 
decision was made, the employee commenced a court 
action claiming damages for wrongful dismissal and the 
unpaid wages and commissions. The ESA proceedings 
continued, but the employee was not made aware of the 
employer' s submissions in the ESA claim or given an 
opportunity to respond to them. The ESA officer 
rejected the employee's claim and ordered the employer 
to pay her $2,354.55, representing two weeks' pay in 
lieu of notice. She advised the employer of her decision 
and, I 0 days later, notified the employee. Although she 
had no appeal as of right, the employee was entitled to 
apply under the ESA for a statutory review of this deci
sion. She elected not to do so and carried on with her 
wrongful dismissal action. The employer moved to 
strike the part of the statement of claim that overlapped 
the ESA proceeding. The motions judge considered the 
ESA decision to be final and concluded that the claim 
for unpaid wages and commissions was barred by issue 
estoppel. The Court of Appeal affirmed the decision. 

Held: The appeal should be allowed . 

Although, in general, issue estoppel is available to 
preclude an unsuccessful party from relitigating in the 
courts what has already been litigated before an admin
istrative tribunal, this is not a proper case for its applica
tion. Finality is a compelling consideration and judicial 
decisions should generally be conclusive of the issues 
decided unless and until reversed on appeal. However, 
estoppel is a public policy doctrine designed to advance 
the interests of justice. Where, as here, its application 
bars the courthouse door against a claim because of an 
administrative decision made in a manifestly improper 
and unfair manner, a re-examination of some basic prin
ciples is warranted. 

une plainte dans laquelle elle reclamait le versement de 
salaire impaye, y compris des commissions. L'em
ployeur a rejete sa demande de commissions eta finale
ment considere qu'elle avait remis sa demission. Une 
agente des normes d'emploi a eu un entretien telepho
nique avec !'employee, qu'elle a ensuite rencontree pen
dant environ une heure. Avant que Ia decision so it ren
due, !'employee a intente une action en dommages
inter~~ts pour congediement injustifle dans laquelle elle 
demandait le paiement du salaire et des commissions. 
La procedure prevue par Ia LNE a suivi son cours, mais 
!'employee n'a pas ete avisee des arguments invoques 
par l'employeur au sujet de sa plainte et elle n'a pas eu 
Ia possibilite d'y repondre. L'agente des normes d'em
ploi a rejete Ia reclamation de !'employee eta ordonne a 
l'employeur de verser a cette derniere Ia somme de 
2 354,55 $, soit deux semaines de salaire, a titre d'in
demnite de preavis . Elle a informe l'employeur de sa 
decision et, 10 jours plus tard, elle en a avise !'em
ployee. L'employee ne pouvait interjeter appel de plein 
droit mais elle avait, en vertu de Ia LNE, le droit de 
demander Ia revision de cette decision . Elle a choisi de 
ne pas le faire et a plutot poursuivi son action en 
dommages-interets pour congediement injustifie. L'em
ployeur a presente une requete en radiation de Ia partie 
de Ia declaration qui recoupait Ia procedure engagee en 
vertu de Ia LNE. Le juge des requetes a considere que Ia 
decision fondee sur Ia LNE etait definitive et il a conclu 
que Ia preclusion decoulant d'une question deja tranchee 
faisait obstacle a Ia reclamation pour salaire et commis
sions impayes. La Cour d'appel a confirme Ia decision. 

Arret : Le pourvoi est accueilli. 

Bien que, en regie generale, Ia preclusion decoulant 
d'une question deja tranchee (issue estoppel) puisse etre 
invoquee pour empecher une partie deboutee de saisir 
les cours de justice d'une question qu'elle a deja plaidee 
sans succes devant un tribunal administratif, il ne s'agit 
pas en l'espece d'une affaire ou il convient d'appliquer 
cette doctrine. Le caractere definitif des instances est 
une consideration imperieuse et, en regie generale, une 
decision judiciaire devrait trancher les questions litigieu
ses de maniere definitive, tant qu'elle n'est pas infirmee 
en appel. Toutefois, Ia preclusion est une doctrine d'in
teret public qui tend a favoriser les interets de Ia justice. 
Dans les cas ou, comme en l'espece, par suite d'une 
decision administrative prise a !'issue d'une procedure 
qui etait manifestement inappropriee et inequitable, 
!'application de cette doctrine empeche le recours aux 
cours de justice, il convient de reexaminer certains prin
cipes fondamentaux. 
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The preconditions to the operation of issue estoppel 
are threefold: (1) that the same question has been 
decided in earlier proceedings; (2) that the earlier judi
cial decision was final; and (3) that the parties to that 
decision or their privies are the same in both the pro
ceedings. If the moving party successfully establishes 
these preconditions, a court must still determine 
whether, as a matter of discretion, issue estoppel ought 
to be applied. 

The preconditions require the prior proceeding to be 
judicial. Here, the ESA decision was judicial. First, the 
administrative authority issuing the decision is capable 
of receiving and exercising adjudicative authority. Sec
ond, as a matter of law, the decision was required to be 
made in a judicial manner. While the ESA officers util
ize procedures more flexible than those that apply in the 
courts, their adjudicative decisions must be based on 
findings of fact and the application of an objective legal 
standard to those facts. 

The appellant denies the applicability of issue estop
pel because, as found by the Court of Appeal, the ESA 
decision was taken without proper notice to the appel
lant and she was not given an opportunity to meet the 
employer's case. It is clear that an administrative deci
sion which is made without jurisdiction from the outset 
cannot form the basis of an estoppel. Where an adminis
trative officer or tribunal initially possessed the jurisdic
tion to make a decision in a judicial manner but erred in 
the exercise of that jurisdiction, the resulting decision is 
nevertheless capable of forming the basis of an estoppel. 
Alleged errors in carrying out the mandate are matters 
to be considered by the court in the exercise of its dis
cretion. This result makes the principle governing estop
pel consistent with the law governing judicial review in 
Hare/kin and collateral attack in Maybrun. 

In this case, the pre-conditions for issue estoppel have 
been met: the same issue is raised in both proceedings, 
the decision of the ESA officer was final for the pur
poses of the Act since neither the employer nor the 
employee took advantage of the internal review proce
dure, and the parties are identical. The Court must there
fore decide whether to refuse to apply estoppel as a mat-

Les conditions d'application de Ia preclusion decou
lant d'une question deja tranchee sont au nombre de 
trois: (1) que Ia meme question ait ete decidee dans une 
procedure anterieure; (2) que Ia decision judiciaire ante
rieure soit definitive; (3) que les parties ou leurs ayants 
droit soient les memes dans chacune des instances. Si le 
requerant reussit a etablir !'existence des conditions 
d'application, Ia cour doit ensuite se demander, dans 
l'exercice de son pouvoir discretionnaire, si cette forme 
de preclusion devrait etre appliquee. 

Suivant ces conditions, Ia decision anterieure doit etre 
une decision judiciaire. En l'espece, Ia decision fondee 
sur Ia LNE etait judiciaire. Premierement, le decideur 
administratif ayant rendu Ia decision peut etre investi 
d'un pouvoir juridictionnel et il est capable d'exercer ce 
pouvoir. Deuxiemement, sur le plan juridique, Ia deci
sion devait etre prise judiciairement. Bien que les agents 
des normes d'emploi aient recours a des procedures plus 
souples que celles des cours de justice, leurs decisions 
juridictionnelles doivent s'appuyer sur des conclusions 
de fait et sur !'application aces faits d'une norme juri
dique objective. 

L'appelante conteste !'application de Ia preclusion 
decoulant d'une question deja tranchee parce que, con
formement a Ia conclusion de Ia Cour d'appel, Ia deci
sion fondee sur Ia LNE a ete rendue sans qu'on donne a 
l'appelante un preavis suffisant et Ia possibilite de 
repondre aux pretentions de l'employeur. II est clair 
qu'une decision administrative qui a au depart ete prise 
sans Ia competence requise ne peut fonder ]'application 
de Ia preclusion. Lorsque le decideur administratif -
fonctionnaire ou tribunal - avait initialement compe
tence pour rendre une decision de maniere judiciaire, 
mais a commis une erreur dans l'exercice de cette com
petence, Ia decision rendue est neanmoins susceptible de 
fonder !'application de Ia preclusion. Les erreurs qui 
auraient ete commises dans l'accomplissement du man
dat doivent etre prises en consideration par !a cour de 
justice dans l'exercice de son pouvoir discretionnaire. 
Cela a pour effet d'assurer Ia conformite du principe 
regissant Ia preclusion avec les regles de droit relatives 
au controle judiciaire enoncees dans !'arret Hare/kin et 
celles relatives aux contestations indirectes enoncees 
dans !'arret Maybrun. 

En l'espece, les conditions d'application de Ia preclu
sion decoulant d'une question deja tranchee sont reu
nies : Ia meme question est a l'origine des deux ins
tances, Ia decision de l'agente des normes avait un 
caractere definitif pour I 'application de Ia Loi en raison 
du fait que ni l'employeur ni !'employee ne se sont pre
valus du mecanisme de revision interne, et les parties 
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ter of discretion. Here this Court is entitled to intervene 
because the lower courts committed an error of principle 
in failing to address the issue of the discretion. The list 
of factors to be considered with respect to its exercise is 
open. The objective is to ensure that the operation of 
issue estoppel promotes the orderly administration of 
justice, but not at the cost of real injustice in the particu
lar case. The factors relevant to this case include the 
wording of the statute from which the power to issue the 
administrative order derives, the purpose of the legisla
tion, the availability of an appeal, the safeguards availa
ble to the parties in the administrative procedure, the 
expertise of the administrative decision maker, the cir
cumstances giving rise to the prior administrative pro
ceeding and, the most important factor, the potential 
injustice. On considering the cumulative effect of the 
foregoing factors, the Court in its discretion should 
refuse to apply issue estoppel in this case. The stubborn 
fact remains that the employee's claim to commissions 
worth $300,000 has simply never been properly consid
ered and adjudicated. 
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sont les memes. La Cour doit par consequent decider si 
elle doit exercer son pouvoir discretionnaire et refuser 
d'appliquer Ia preclusion. En l'espece, notre Cour a le 
droit d'intervenir puisque les tribunaux de juridiction 
inferieure ont commis une erreur de principe en omet
tant d'examiner Ia question de l'exercice du pouvoir dis
cretionnaire. La liste des facteurs a considerer pour 
l'exercice de ce pouvoir n'est pas exhaustive. L'objectif 
est de faire en sorte que !'application de Ia preclusion 
decoulant d'une question deja tranchee favorise !'admi
nistration ordonnee de Ia justice, mais pas au prix d'une 
injustice dans une affaire donnee. Parmi les facteurs per
tinents en l'espece, mentionnons: le libelle du texte de 
loi accordant le pouvoir de rendre !'ordonnance admi
nistrative, !'objet du texte de Ia loi, !'existence d'un 
droit d'appel, les garanties offertes aux parties dans le 
cadre de !'instance administrative, !'expertise du deci
deur administratif, les circonstances ayant donne nais
sance a !'instance administrative initiate et, facteur le 
plus important, le risque d'injustice. Vu l'effet cumulatif 
des facteurs susmentionnes, Ia Cour, dans l'exercice de 
son pouvoir discretionnaire, doit refuser d'appliquer en 
J'espece Ia preclusion decoulant d'une question deja 
tranchee. En effet, le fait demeure que Ia reclamation de 
!'employee visant des commissions totalisant 300 000 $ 
n'a tout simplement jamais ete examinee et tranchee 
adequatement. 
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(7) The order of the adjudicator is not subject to a 
review under section 68 and is final and binding on the 
parties. 

68. - (1) An employer who considers themself 
aggrieved by an order made under section 45, 48, 51, 
56.2, 58.22 or 65, upon paying the wages ordered to be 
paid and the penalty thereon, if any, may, within a 
period of fifteen days after the date of delivery or ser
vice of the order, or such longer period as the Director 
may for special reasons allow and provided that the 
wages have not been paid out under subsection 72 (2), 
apply for a review of the order by way of a hearing. 

(3) The Director shall select a referee from the panel 
of referees to hear the review. 

(7) A decision of the referee under this section is final 
and binding upon the parties thereto and such other par
ties as the referee may specifY. 

IV. Analysis 

The Jaw rightly seeks a finality to litigation. To 
advance that objective, it requires litigants to put 
their best foot forward to establish the truth of their 
allegations when first called upon to do so. A liti
gant, to use the vernacular, is only entitled to one 
bite at the cherry. The appellant chose the ESA as 
her forum. She lost. An issue, once decided, should 
not generally be re-litigated to the benefit of the 
losing party and the harassment of the winner. A 
person should only be vexed once in the same 
cause. Duplicative litigation, potential inconsistent 
results, undue costs, and inconclusive proceedings 
are to be avoided. 

Finality is thus a compelling consideration and 
judicial decisions should generally be conclusive 
of the issues decided unless and until reversed on 
appeal. However, estoppel is a doctrine of public 
policy that is designed to advance the interests of 

(7) L'ordonnance de l'arbitre de griefs n'est pas sus
ceptible de revision dans le cadre de )'article 68. Elle est 
sans appel et lie les parties. 

68 (1) Apres avoir verse le salaire qu'il lui est 
ordonne de payer ainsi que Ia somme a titre de penalite 
qui s'y rapporte, s'il y a lieu, l'employeur qui s'estime 
lese par une ordonnance rendue en vertu de !'article 45, 
48, 51, 56.2, 58.22 ou 65 peut, dans les quinze jours qui 
suivent Ia remise ou Ia signification de )'ordonnance ou 
dans le delai plus long que le directeur peut autoriser 
pour des motifs particuliers, et a Ia condition que le 
salaire n'ait pas ete verse en vertu du paragraphe 72 (2), 
demander que !'ordonnance fasse !' objet d'une revision 
par voie d'audience. 

(3) Le directeur choisit un arbitre au sein du tableau 
des arbitres pour tenir !'audience de revision. 

(7) La decision que l'arbitre prend en vertu du present 
article est sans appel et lie les parties et les autres per
sonnes que l'arbitre peut preciser. 

IV. L'analvse 

Le droit tend a juste titre a assurer le caractere 
definitif des instances. Pour favoriser Ia realisation 
de cet objectif, le droit exige des parties qu'elles 
mettent tout en ceuvre pour etablir Ia veracite de 
leurs allegations des Ia premiere occasion qui leur 
est donnee de le faire. Autrement dit, un plaideur 
n'a droit qu'a une seule tentative. L'appelante a 
decide de se prevaloir du recours prevu par Ia 
LNE. Elle a perdu. Une fois tranche, un differend 
ne devrait generaJement pas etre Soumis a nouveau 
aux tribunaux au benefice de Ia partie deboutee et 
au detriment de Ia partie qui a eu gain de cause. 
Une personne ne devrait etre tracassee qu'une 
seule fois a l'egard d'une meme cause d'action. 
Les instances faisant double emploi, les risques de 
resultats contradictoires, les frais excessifs et les 
procedures non decisives doivent etre evites. 

Le caractere definitif des instances est done une 
consideration imperieuse et, en regie generate, une 
decision judiciaire devrait trancher les questions 
litigieuses de maniere definitive, tant qu'elle n'est 
pas infirmee en appel. Toutefois, Ia preclusion est 
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4 The Doctrine of Res Judicata in Canada 

2003 in Toronto (City) v. Canadian Union of Public Employees, Local 79,
25 

the 
Supreme Court of Canada gave definitive recognition to the term "abuse of 
process by relitigation," a term coined in the process of writing this book. This 
doctrine now joins the doctrines of issue estoppel and cause of action estoppel as 
one of the essential estoppel doctrines in the common law of Canada. With the 
influence of the rule in Henderson on is uc estoppel and cause of action estoppel, 
the courts of Canada now have six essential estoppel doctrines to apply.26 

It is generally agreed that tbe d ctJ·incs arc easier to state than to apply. 27 In 
Toronto, Arbour J. observed: 

The body of law dealing with the relitigation of issues finally decided in previous 
judicial proceedings is not only complex; it is also at the heart of the administration 

f
. . 28 

0 JUStlCe. 

2. A CORNERSTONE OF THE JUSTICE SYSTEM 

The doctrine of res judicata is a cornerstone of the justice system in Canada. 
The foundation of the doctrine is traditionally grounded upon two policy 
considerations: firstly, the ground of public policy that it is in the interest of the 
public that an end be put to litigation, and secondly, the ground of individual 
right that no one should be twice vexed by the same cause.29 These policy 
grounds are found in the reasons for judgment of Sedgewick J. in the Supreme 
Court of Canada case of Clark v. Phinney,30 where they were considered as 

25 
Toronto (City) v. Canadian Union of Public Employees, Local 79, [2003] S.C.J. No. 64, per 
Arbour J. for the majority, per LeBel J. for the minority concurring. 

26 
See the section on the six essential doctrines in this chapter, below. 

27 
R. v. Holmes (1972), 25 C.R.N.S. 154 (Ont. Co. Ct.) at 161; Re Tong, [2008] B.C.J. No. 1174 
(S.C.) at par. 43. 

28 
Toronto (City) v. Canadian Union of Public Employees, Local 79, [2003] S.C.J. No. 64 at par. 
15, per Arbour J. for the majority, per LeDcl.J. for the minority concurring. In R. v. Mahalingan, 
[2008] S.C.J. No. 64 at par. L 13, Charron J., for the minority dissenting, stated: 

29 

30 

Identifying the e lements of issue estoppel is deceptively simple, but applying the concept 
can prove rather complex, as evidenced by lbe considerable body of jurisprudence it has 
generated: see Lange for a useful discussion of the relevant jurisprudence. 

The foregoing sentences of this section were quoted, in whole or in part, in Glenko Enterprises 
Ltd. v. Keller, [2008] M.J. No. 65 (C.A.) at par. 31; Lienaux v. 2301072 Nova Scotia Ltd., [2005] 
N.S.J. No. 247 (C.A.) at par. 15; leave to appeal to S.C.C. refused (2005] S.C.C.A. No. 399; 
Furlong v. Avalon Bookkeeping Services Ltd., [2004] N.J. No. 276 (C.A.) at par. 1; Foreman v. 
Niven, [2009] B.C.J. No. 2148 (S.C.) !ll par. 9; Slade v. Lopelle, [2008] O.J. No. 5208 (S.C.J.) at 
par. 17; A Solicitor v. La1v Society of New Brunswick, [2004] N.B.J. No. 81 (Q.B.) at par. 23; 
574095 Alberta Ltd. v. Hamilton Brothers Exploration Co., [2002) A.J. No. 317 (Q.B.) at par. 
37. A similar phrase "a cornerstone of .the judicial system" was used in Sawridge Band v. 
Canada, [2005] F.C.J. No. 745 (F.C.) at par. 382, per Russell J.; additional reasons at [2006] 
F.C.J. No. 842 (F.C.). 
Clark v. Phinney (1896), 25 S.C.R. 633 at 642-44, per Sedgewick J. Taschereau, King, and 
Girouard JJ. concurred. Gwynne J. provided separate reasons without reference to this statement 
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reasons for barring relitigation independent of the doctrine of res judicata. 
Sedgewick J. stated: "[T]hat judgment must conclude lhe parlies [res judicata], 
and negative the defence here as well upon the grOtmd or public policy expressed 
in the maxim interest reipublicae ut sit finis litium as upon the ground of 
individual right. Nemo debet bis vexare pro eadem causa."31 In Re EnerNorth 
Industries lnc., 32 Blair J.A., for the court, stated: 

It is founded on two central policy concerns: finality (it is in the interest of the 
public that an end be put to litigation); and fairness (no one should be twice vexed 
by the same cause). 

The reasons for the policy grounds were fully expressed in Re F.E.L. 33 Veit J. 
stated: 

31 

32 

by Sedgewick J. The full Latin maxims are, respectively, interest (or expedit) reipublicae ut sit 
finis litium and nemo debet bis vexari pro una et eadem causa. In Martin v. Goldfarb, [2006] 
O.J. No. 2768 (S.C.J.) at par. 58, Perell J. translated the Latin maxims: 

These ideas are linked to Latin maxims such as: "interest reipublicae ut sit finis litium" 
("it is in the public interest that there should be an end to litigation"); and nemo debet bis 
vexari si constet curiae quat sid pro una et eadem causa ("no man ought to be twice 
troubled or harassed if it appears to the court that it is for one and the same cause"). 

Additonal reasons at (2006] O.J. No. 4557 (S.C.J.). The essential meanings of the maxims reach 
back beyond English jurisprudence to the days of Rome in varied Latin formulations. See 
Spencer Bower, Turner, and Handley, The Doctrine of Res Judicata, 3rd ed. (Butterworths, 
1996), Appendix A, "Res judicata in Roman Law," at 269; R. v. Dululmel (1984), 57 A.R. 204 
(S.C.C.) at 208. In Williams v. Kameka, [2009] N.S.J. No. 470 (C.A.) at par. 12, Beveridge J.A., 
Oland and Fichaud JJ.A. concurring, stated: 

It is a common law principle dating back hundreds of years. As G. Spencer Bower 
observed in his original text, The Doctrine of Res Judicata (London: Butterworth & Co., 
1924) at 218 et seq, it is a doctrine that, if not founded upon Roman Law, is fortified and 
illustrated by it. 

A colourful description of the second policy CO!).sideration is that of Master Funduk in Ring rose 
v. Stevenson (1982), 35 A.R. 62 (Master) at 69, referencing observations of Steer J. in Kay v. 
Wirstiuk, [1978] I W.W.R. 317 (Alta. T.D.) at 321: "endless wranglings and never-ending 
rehearings and never-ending re-openings must be avoided: nemo debet bis vexari pro eadem 
causa." 
In the common law res judicata case of Re Florida Mining Co. (1901), 8 B.C.R. 388 (C.A.) at 
392, the court quoted a statement from Lord v. R. (1901), 31 S.C.R. 165 at 170, an appeal from 
Quebec under the Civil Code, which contained the proposition that the defence of res judicata 
may be waived by agreement of the parties. Such a proposition violates the policy grounds for 
res judicata and the court's inherent jurisdiction to control its own process. But see the 
discussion of waiver and the doctrine of merger in Zukowski v. Royal Insurance Co. of Canada, 
[2000] A.J. No. 683 (C.A.), in the seCtion on leading decisions and analysis in Chapter 3. See 
also Watt v. Poor Boy Snack Foods. Ltd. (1994), 30 C.P.C. (3d) 300 (Alta. Master) at 303-W, 
where the implied ruling was that the inherent jurisdiction of the court to control its own process 
cannot be ousted by the consent of the parties to relitigate the question before the court after a 
tribunal decision. In Grand River Enterprises v. Burnlulm, [2005] O.J. No. 952 (C.A.) at par. 11, 
counsel filed an undertaking not to raise estoppel defences with respect to a certain issue at the 
invitation of the court. 

33 
Re EnerNorth Industries Inc., [2009] O.J. No. 2815 (C.A.) at par. 53. 
Re F.E.L., [2007] A.J. No. 1509 (Q.B.) at par. 24. 
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. . . I would have said that the matter was res judicata or issue estoppel. We do not 
continue to relitigate the same issue. There is a personal aspect to decisions 
supporting res judicata, and a public aspect to them. On the personal side, legal 
proceedings require an investment of an individual's personality, psyche and 
health. Legal proceedings are expensive and draining; they are challenging and 
should not be lightly undertaken. From the point of view of the institutions which 
are involved in such proceedings, while there is no personal involvement, there is 
certainly a very large financial involvement. From the point of view of the 
administration of justice, we know that our resources -judges, staff, court rooms, 
time - are limited and are required for a variety of issues, including, for example, 
criminal trials where the liberty of the subject is at stake. Because of all of these 
demands, we cannot just keep relitigating the same issues. 

The courts in Canada traditionally ground res judicata upon these two policy 
con:siderations,34 although Clark v. Phinney is rarely cited. Prior to the Supreme 
Court of Canada decision in Toronto (City) v. Canadian Union of Public 
Employees, Local 79,35 many courts treated the public policy consideration as 
outweighing the consideration of the individual.36 Thus, the social necessity to 

34 

35 

Early examples at the appellate ievel in different provinces are: 420746 B.C. Ltd. v. Misley 
(1998), !57 D.L.R. (4th) 273 (B.C.C.A.) at 277; I.ns Vegas Strip Ltd. v. Toronto (City) (1996), 
34 M.P.L.R. (2d) 233 (Ont. Gen. Div.) at 240, :242, 244; affd (1997), 32 O.R. (3d) 651 (C.A.); 
Comeau v. Breau (1994), 145 N.B.R. (2d) 329 (C.A.) at 342, per Ryan J.A., Ayles J.A. 
concurring; Manitoba Food & Commercial Workers Union, Local l$32 (Retail Store Employees 
UtJion) v. Canada Safeway Ltd. (1981 ). 120 D.L.R. (3d) 42 (Man. C.A.) aL 46, per Monnin J.A. 
dissenting; Fe.nerty v. Halif-ax (City) (1920), 53 N.S.R. 457 (C.A.) nL463, per Ritchie J. , Longley 
and Drysdale JJ. concurring. The Federal Court of Canada has cited the two policy grounds in 
Apotex lnc. v. Merck & Co., [2002] P.CJ. No. 811 (C.A.) at par. 24; leave to appeal to S.C.C. 
refused [2002] S.C.C.A. No. 323; Jharmnat 11. Canada (Miuister of Employment & Immigration) 
(1988), 6 lmm. L.R. (2d) 166 (Fed. T.D.) at 167-68; R. v. St. Louis, [1897] 5 Ex. C.R. 331 at 
354-55. 
Toronto (City) v. Canadian Union of Public Employees, Local 79, [2003] S.C.J. No. 64, per 

36 
Arbour J. for the majority, per LeBel J. for the minority concurring. 
In Charlebois v. Delap (1896), 26 S.C.R. 221 at 249, King J. stated: 

The necessity in the administration of justice of reaching a point where there shall be an 
end of litigation - interest republicae ut sit finis litium - which is perhaps the 
weightiest consideration operating to give to judgments recovered the effect which in all 
jurisprudence they are admitted to have, seems to be as pressing a necessity in a case 
where a company is a defendant. 

Taschereau, Sedgewick, and Girouard JJ. concurred, Gwynne J. concurred partially in the result, 
revd on other grounds (sub nom. Great North-West Central Railway v. Charlebois) [1899] A.C. 
114 (P.C.). In Tsaoussis v. Baetz (1998), 112 O.A.C. 78 (C.A.) at 84, Doherty J.A., for the court, 
stated: "Finality is so highly valued that it can be given priority over the justice of an individual 
case even where fundamental liberty interests and other constitutional values are involved." 
Leave to appeal to S.C.C. refused [1998] S.C.C.A. No. 518. In Brown v. Marwieh (1995), 36 
C.P.C. (3d) 1 (N.S.S.C.) at 11, Saunders J. stated: ''The public interest in seeing an end to their 
litigation remains of primary concern." Affd (1995), 39 C.P.C. (3d) 372 (N.S.C.A.). In Bailey v. 
Guaranty Trust Co. of Canada (1987), 39 D.L.R. (4th) 111 (Alta. C.A.) at 121-22, the court 
refused to follow Reich v. Rutherford-McRae Ltd. (1964), 47 W.W.R. 227 (B.C.C.A.). Belzil 
J.A., for the court, stated at 122: 
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respect the finality of judgments37 was paramount. In Toronta, 38 the court rejected 
the notion of a finality principle as a separate doctrine or as an independent test 
to preclude relitigation. Toronto conclusively established that the test is one of 
justice or fairness. In other words, to give paramountcy to the policy consideration 
of the finality of litigation may cause injustice or unfairness to a litigant. 
Nevertheless, after Toronto, the British Columbia Court of AppeaC9 strongly re
affirmed the paramountcy of finality as a cornerstone of the justice system for 
both public and private litigants, quoting a lengthy statement from a decision of 
the Ontario Court of Appeal'0 and noting Ontario's embrace of the finality 
policy: 

17 These passages confirm that cause of action estoppel is not merely a technical 
rule resting on expediency and arcane legal history. It goes to the heart of a system 
of civil justice that strives for the truth of the matter but recognizes that perfection 
is an unattainable goal and fmality is a practical necessity. 

Two other substantive considerations may be added to the two traditional 
policy grounds: first, the inefutable legal presumption of the validity of 
judgments,4

L and second, the court's reluctance to deprive a litigant of the 

37 

The case stands alone on the proposition that justice in the case supersedes the rules of 
res judicata. It is contrary to the authority of Hoystead et al. v. Com'r of Taxation, [1926] 
A.C. 155, [1926] 1 W.W.R. 286, and the other higher authority referred to and I would 
not follow it. 

The overall answer to the respondents' argument is that principles governing res 
judicata are paramount to the interests of the litigants in the individual case. 

These principles are twofold: ·the fust is one of public policy, the second one of 
prevention of abuse of the court's process. The underlying rationale is to bring about a 
finality to litigation. 

In Re Blackwell, [1962] O.R. 832 (C.A.) at 849, Schroeder J.A., for the majority, stated: "by the 
transcendant public interest that there should be finality and certainty in the adjudication of 
contentious matters." Leave to appeal to S.C.C. refused [1962] O.R. 849n (S.C.C.). See also 
Apotex Inc. v. Merck & Co., [2002] F.C.J. No. 811 (C.A.) at par. 29; leave to appeal to S.C.C. 
refused [2002] S.C.C.A. No. 323. 
Minott v. O'Shanter Development Co. (1999), 42 O.R. (3d) 321 (C.A.) at 329; leave to appeal to 
S.C.C. granted; discontinued May 14, 1999 (S.C.C. #27179); Jhajj v. Canada (Minister of 

38 
Employment & Immigration), [1995]2 F.C. 369 (T.D.) at 378. 
Toronto (City) v. Canadian Union of Public Employees, Local 79, [2003] S.C.J. No. 64 at par. 
55, per Arbour J. for the majority, per LeBel J. for the minority concurring. See the discussion of 

39 
this case in the section on leading decisions and analysis in Chapter 4. 
Revane v. Homersham, [2006] B.C.J. No. 12 (C.A.) al par. 16-17, per Mackenzie J.A. for the 
court. 

40 

4
L Tsaoussis (Litigation guardian of) v. Baetz, [1998] O.J. No. 3516 (C.A.). 

Roberge v. Bolduc, [1991]1 S.C.R. 374 at 402. In Children's Aid Society of the Niagara Region 
v. D.P., [2002] O.J. No. 4015 (S.C.J.) at par. 12, Quinn J. stated: "Res judicata pro veritate 
accipitur (commonly shortened to res judicata), loosely translated, means that a thing adjudicated is 
received as the truth." 
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opportunity to litigation adjudicated upon the merits.
42 

The shortness of life itself 
may also be a good reason. 

Other policy considerations have been expressed by the courts in different 
ways.43 They may be distilled into two general statements: firstly, the doctrine of 
res judicata should apply to avoid the scandal of conflicting decisions in order 
to promote confidence and predictability in the courts, and secondly, the 
doctrine should be applied to avoid the squandering of the courts' scarce 
resources44 and the imposition of additional costs to the litigants.

45 
In Danyluk v. 

42 
Hoque v. Montreal Trust Co. (1997), 162 N.S.R. (2d) 321 (C.A.) at 329; leave to appeal to 
S.C.C. refused (1998), 167 N.S.R. (2d) 400n (S.C.C.); Bayhold Financial Corp. v. Clarkson Co. 
(1985), 70 N.S.R. (2d) 70 (C.A.) at 70; Haneman v. Midland Doherty Ltd. (1987), 82 N.S.R. (2d) 
163 (T.D.) at 169. In Chapman v. Canada, [2001] B.C.1. No. 775 (S.C.) par. 61, after referring to 
the principles involved in applying estoppel and related doctrines, Melnick 1. stated: "They are 
obviously high standards based upon the important principle that a litigant is entitled to his or her 
day in court, within the limits reasonably and justly proscribed by law." 

43 
R. v. Duhamel (1984), 57 A.R. 204 (S.C.C.) at 208-09; Toronto (City) v. Canadian Union of 
Public Employees, Local 79, [2001] 0.1. No. 3239 (C.A.) at par. 79; affd on another ground 
[2003] S.C.1. No. 64; Ladner v. Ladner, [2004] B.C.1. No. 1311 (C.A.) at par. 39; Machin v. 
Tomlinson, [2000] 0.1. No. 4338 (C.A.) at par. 11; McQuillian v. Native Inter-Tribal Housing 
Co-operative Inc. (1999), 42 O.R. (3d) 46 (C.A.) at 51; Wagner v. Matheson (1994), 49 
A.C.W.S. (3d) 597 (Ont. Gen. Div.) at 8; affd for the reasons given by the lower court at (1997), 
71 A.C.W.S. (3d) 1164 (Ont. C.A.); Hamelin v. Davis (1996), 18 B.C.L.R. (3d) 85 (C.A.) at 
102-03, per Newbury 1.A. dissenting; leave to appeal to S.C.C. refused (1997), 88 B.C.A.C. 
160n (S.C.C.); Rasdnen v. Rosemount Instruments Ltd. (1994), 17 O.R. (3d) 267 (C.A.) at 289 
per Carthy 1.A.; leave to appeal to S.C.C. refused (1994), 19 O.R. (3d) xvi (note) (S.C.C.); 
O'Brien v. Canada (Attorney General) (1993), 153 N.R. 313 (Fed. C.A.) at 316; Solomon v. 
Smith (1987), 45 D.L.R. (4th) 266 (Man. C.A.) at 275, per Lyons J.A., O'Sullivan and Philip 
JJ.A.; R. v. Sweetman, [1939] O.R. 131 (C.A.) at 138; R. v. Smyth, [2007] O.J. No. 1946 (S.C.1.) 
at par. 82; Freshway Specialty Foods Inc. v. Map Produce LLC, [2005] B.C.1. No. 2302 (S.C.) at 
par. 51; Binder v. Pratt, [2004] 0.1. No. 405 (S.C.1.) at par. 26; Trang v. Alberta (Director of 
Edmonton Remand Centre), [2002] A.1. No. 890 (Q.B.) at par. 52; Gartree Investments Ltd. v. 
Cartree Enterprises Ltd., [2002] 0.1. No. 753 (S.C.1.) at par. 46; Alberta Treasury Branches v. 
Ghermezian, [2001] A.1. No. 882 (Q.B.) at par. 23; Robertson v. Gamble (1997), 33 O.R. (3d) 
461 (Gen. Div.) at 467; Schweneke v. Ontario (1996), 1 C.P.C. (4th) 35 (Ont. Gen. Div.) at 42; 
additional reasons at [1997] 0.1. No. 1664 (Gen. Div.); affd on other grounds (2000), 47 O.R. 
(3d) 97 (C.A.); leave to appeal to S.C.C. refused [2000] S.C.C.A. No. 168; Brown v. Marwieh 
(1995), 36 C.P.C. (3d) 1 (N.S.S.C.) at 8; affd on other grounds (1995), 39 C.P.C. (3d) 372 
(N.S.C.A.); Royal Bank v. Elpat Holdings Ltd. (1990), 74 Alta. L.R. (2d) 207 (Q.B.) at 212; 
Germscheid v. Valois (1989), 68 O.R. (2d) 670 (H. C.) at 687. 

44 
In Shaw v. BCE Inc., [2003] 0.1. No. 5481 (S.C.1.) at par. 9, Farley 1. stated that a litigant 
"cannot reasonably be permitted to repetitiously relitigate and clog up the court system and so 
limit its accessibility to other litigants in other cases." 

45 
In Lim v. Lim (1999), 180 D.L.R. (4th) 87 (B.C.C.A.) at 92-93; leave to appeal to S.C.C. refused 
[1999] S.C.C.A. No. 576; the court observed that the policy against relitigation is a principle of 
judicial economy which is embodied in rules of procedure, whose object is to secure a just, 
speedy, and inexpensive determination of every· proceeding on its merits. To this observation 
may be added the procedural requirement that, as far as possible, multiplicity of proceedings 
shall be avoided and the procedural encouragement to consolidate proceedings to achieve 
judicial economy. 
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Ainsworth Technologies Inc.,46 Binnie J., speaking for the Supreme Court of 
Canada, stated: 

An issue, once decided, should not generally be re-litigated to the benefit of the 
losing party and the harassment of the winner. A person should only be vexed 
once in the same cause. Duplicative litigation, potential inconsistent results, undue 
costs, and inconclusive proceedings are to be avoided. 

Res judicata is a "fundamental doctrine of the justice system."47 Where it 
applies, it serves as an equitable estoppel.48 The test is to arrive at justice or 
fairness . There must be "a judicial balance between finality, fairness, efficiency, 
and authority of judicial decisions."49 Of the test of justice, Jackson J.A., in Iron 
v. Saskatchewan (Minister of the Environment & Public Safety),50 stated: 

The doctrine of res judicata, being a means of doing justice between the parties in 
the context of the adversarial system, carries with its tenets the seeds of injustice, 
particularly in relation to issues of allowing parties to be heard. 

Of the test of fairness, Conrad J.A., in Wave! Ventures Corp. v. Constantini,51 

stated: 

46 

47 
Danyluk v. Ainsworth Technologies Inc., [2001] S.C.J. No. 46 at par. 18. 
R. v. Van Rassel, [1990] 1 S.C.R. 225 at 238; Maynard v. Maynard, [1951] 1 D.L.R. 241 
(S.C.C.) at 253, per Cartwright J.; leave to appeal to Privy Council denied [1952] 1 S.C.R. vii 
(note) (Onl. P.C.); Winter v. J.A. Dewar Co. (1929), 41 B.C.R. 336 (C.A.) at 340, per McPhillips 
J.A.; Wong v. Canada (Minister of Employment & Immigration) (1991), 49 Admin. L.R. 35 
(Fed. T.D.) at 45. This sentence was quoted in Sackville (Town) v. Canadian Union of Public 
Employees, Localll88, [2007] N.B.J. No. 97 (C. A.) at par. 36. 

48 
Fournogerakis v. Barlow, [2008] B.C.J. No. 922 (C.A.) at par. 16. 

49 
Toronto (City) v. Canadian Union of Public Employees, Local79, [2003] S.C.J. No. 64 at par. 15 

50 

51 

per Arbour J. for the majority, per LeBel J. for the minority concurring. 
Iron v. Saskatchewan (Minister of the Environment & Public Safety), [1993] 6 W.W.R. 1 (Sask. 
C.A.) at 21, per Jackson J.A. dissenting, and at 20, observing that whereas in the early days of 
the development of the doctrine of res judicata, a strict interpretation of the doctrine precluded a 
second action, today the second action would proceed; leave to appeal to S.C.C. refused [1993] 7 
W.W.R. lxviii (note) (S.C.C.). In Angle v. Minister of National Revenue (1974), 47 D.L.R. (3d) 
544 (S.C.C.) at 550-51, Laskin J., for the minority, stated: 

The basis of issue estoppel as well as of cause of action estoppel has been variously 
explained; for example, that it is "founded on considerations of justice and good sense" 
(see New Brunswick R. Co. v. British and French Trust Corp. Ltd., [1939] A.C. 1 at 
p. 19). 

Wave! Ventures Corp. v. Constantini, [1997] 4 W.W.R. 194 (Alta. C.A.) at 216, per Conrad J.A., 
dissenting; application for rehearing refused (March 17, 1997), Doc. Edmonton Appeal 9503-
0552-AC (Alta. C.A.). In Danyluk v. Ainsworth Technologies Inc. (1998), 42 O.R. (3d) 235 
(C.A.) at 248, Rosenberg J.A., for the court, stated: "The private and public interests in putting 
an end to litigation must be balanced with the importance of ensuring fairness to the parties." 
Reversed on another ground [2001] S.C.J. No. 46. See also McQuillian v. Native Inter-Tribal 
Housing Co-operative Inc. (1999), 42 O.R. (3d) 46 (C.A.) at 51; Ernst & Young Inc. v. Central 
Guaranty Trust Co., [2001] A.J. No. 148 (Q.B.) at par. 23; BMF Trading v. Abraxis Holdings 
Ltd., [2001] B.C.J. No. 1603 (S.C.) at par. 19; Fire Clay Minerals, Inc. v. Clark, Wilson, [1999] 
B.C.J. No. 1957 (S.C.) at par. 71-72; Dableh v. Ontario Hydro (1994), 58 C.P.R. (3d) 237 (Ont. 



10 The Doctrine of Res Judicata in Canada 

The principles are easily stated, less easily applied. Generally speaking, res 
judicata is a rule of fairness. The administration of justice could not sustain 
repeated attacks on judgments resulting in retrials of issues and causes. Being a 
rule of fairness, however, it must not deprive a litigant of a retrial in whole, or with 
respect Lo issues, in the appropriate circumstances. The authorities recognize the 
need Lo balance the competing issues of fairness, and exceptions to the doctrine of 
res judicata [that] have developed. 

Suing once in the court system is usually enough of a challenge and enough 
of a "trial" for most litigants and so the policy grounds of res judicata seem 
quite obvious to them: "Of course, you can only sue once." But there are those 
litigants who will not let go, leading to some colourful comments from the 
courts: 

52 

53 

In a very general sense, it is clear that the Kadziolkas have throughout these 
protracted proceedings engaged in a process of recycling their various claims. On 
each turn of the judicial wheel these core claims have been refined and further 
claims added. 

52 

He has casually and baldly hurled conspiracy allegations against the provincial 
Crown and the Dyer, Brown law firm thinking that the creation of new targets for 
his attacks will somehow enable him to reach another forum where he can revive 
already litigated and unsuccessful positions and claims. 53 

In popular language, I refer to "one kick at the can," so to speak. In my opinion, 
the claimant company here is attempting to do exactly that, to have yet another 
kick at the can with the argument that, yes it is the same can that is to be kicked, 

Gen. Div.) at 244; additional reasons at (1995), 59 C.P.R. (3d) 313 (Out. Gen. Div.); leave to 
appeal refused (1995), 60 C.P.R. (3d) 459 (Ont. Gen. Div.); Saskatoon Credit Union Ltd. v. 
Central Park Enterprises Ltd. (1988), 47 D.L.R. (4th) 431 (B.C.S.C.) at 437. In Barrett v. Krebs 
(1995), 174 A.R. 59 (C.A.) at 63, Kerans J.A., for the court, stated: 

The only basis upon which I could be persuaded to undermine the idea of res judicata in 
that way is if I became convinced that the original rule worked such an unjust result that 
it could no longer be countenanced. 

This statement about unjust result is not to be taken as a statement about res judicata. The case 
was about reconsidering a legal rule adopted by the court in an earlier decision. The statement is 
about the doctrine of stare decisis and should be read that way. The erred statement is also 
quoted in Anderson v. Amoco Canada Oil & Gas (1998), 63 Alta. L.R. (3d) 1 (Q.B.) at 58. 
Royal Bank of Canada v. Kadziolka (1999), 172 Sask. R. 216 (C.A.) at 226, per Wakeling J.A. 
for the court. The Kadziolkas and the Royal Bank of Canada relitigated again in Royal Bank of 
Canada v. Kadziolka, [2000] S.J. No. 799 (Q.B.); Royal Bank of Canada v. Kadziolka, [2004] 
S.J. No.2 (Q.B.); Royal Bank of Canada v. Kadziolka, [2004] S.J. No. 375 (C.A.). 
Celik (c.o.b. Oxford Building Maintenance Engineering) v. St. Paul Insurance Companies, 
[1999] O.J. No. 4149 (S.C.J.) at par. 42, per Killeen J.; affd for the reasons of the lower court 
[2000] O.J. No. 1614, 1615 (C.A.); leave to appeal to S.C.C. refused [2000] S.C.C.A. No. 321, 
324. 
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but we are worried more now about the lid on the can or the label on the can. With 
54 

respect, that cannot happen. 

The taxpayers of Canada and Alberta pay a lot of money to provide for the 
Provincial Court of Alberta and the Court of Queen's Bench of Alberta. Lawsuits 
are not sporting events. It is not the Court's function to fill the lacuna in people's 
lives. That is what movie theatres are for.

55 

11 

But no judicial comment is more descriptive of the mania of relitigation than 
that found in Smith v. Merchants Bank of Canada. 56 Meredith C.J.C.P. stated: 

[A]fter careful perusal of all the writings now before us upon this appeal, and an 
application of my knowledge gained by long experience, in dealing with cases in 
which the minor, litigious, mania has been displayed, to all the facts of this case, 
my conclusion is quite in accord with that of the Judge of first instance, and goes 
this much further than anything expressed by him: that not only the public 
interests, but the interests of the plaintiff himself, demand that an end be · put to 
this persistent, futile, and senseless litigation, which he has been carrying on, 
spasmodically, for nearly 25 years: to that extent which seems to me to be very 
like making a farce of the proceedings of the Court. 

3. THE SIX ESSENTIAL DOCTRINES 

There are six essential estoppel doctrines developed by the courts of Canada. 
Each one of these doctrines may be applied with rigour based on its precise 
meaning. In their most concise definitions, the six essential estoppel doctrines 
are: 

54 

(1) Issue estoppel bars an issue which has actually been decided in the first 
proceeding. 

(2) Issue estoppel under the rule in Henderson bars an issue which could 
have been brought in the first proceeding. 

(3) Cause of action estoppel, the true res judicata, bars a cause which has 
actually been decided in the first proceeding. 

(4) Cause of action estoppel under the rule in Henderson bars a cause which 
could have been brought in the first proceeding. 

(5) Abuse of process by relitigation bars a second proceeding when the 
integrity of the judicial decision-making process in the first proceeding 
will be undermined. 

Peachland Heights Properties Ltd. v. Strata Corp. KAS 1080, [2006] B.C.J. No. 372 (Prov. Ct.) 

55 
at par. 7,perLerniskiJ. 

56 

Moore (c.o.b. Lonepine Kennels) v. Tkachyk, [2002] A.J. No. 877 (Q.B. Master) at par. 13, per 
Master Funduk. 
Smith v. Merchants Bank of Canada (1917), 38 D.L.R. 321 (Ont. C. A.) at 327-28, per Meredith 
C.J.C.P. dissenting. 
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Case Name: 
El v. Henry 

:Nanya-Shaabu:EI 
v. 

Kenyouth Lucien Henry 

[20111 S.C.C.A. No. 138 

[2011] C.S.C.R. no 138 

File No.: 34172 

Supreme Court of Canada 

Record created: February 24, 2011. 
Record updated: July 14, 2011. 

ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA 

Status: 

Application for leave to appeal dismissed with costs (without reasons) July 14, 2011. 

Catchwords: 

Page 1 of2 

Civil procedure -- Vexatious litigant proceedings -- Security for costs -- Whether the Court of Appeal 
erred in making vexatious litigant declaration, ordering security for costs or prohibiting applicant from 
commencing or continuing any appeal, action or proceeding against the respondent, or for 
administration or probate of his late father's estate, without leave of the court. 

Case Summary: 

The applicant, Mr. El, is the respondent's nephew. Mr. El and his mother sued the respondent and 
several others, claiming that they were somehow responsible for or liable in damages for the death of 
Mr. El's father, the respondent's brother, who died of a heart attack shortly after being released from 
hospital. On motion of the respondent, the Court of Queen's Bench struck out the statement of claim and 
dismissed the action. Mr. El commenced an appeal of that order. 

On motion by the Respondent, a single judge of the Alberta Court of Appeal, inter alia, declared the 
Applicant, Mr. El, to be a vexatious litigant, prohibited him from commencing or continuing any appeal, 
action or proceeding against the respondent without leave of the court, and ordered that he pay security 
for costs in respect of any continuation of his appeal from the order of the Queen's Bench. Leave to 
appeal from that order to a panel in the Court of Appeal was not sought. 

http:/ /www.lexisnexis.com/ca/legal/deli very/PrintDoc.do?j obHandle=2825%3A4082461... 08/05/2013 



Counsel: 

:Nanya-Shaabu:El, for the motion. 

Aaron K.A. Peterkin (Carr & Company), contra. 

Chronology: 

1. Application for leave to appeal : 

FILED: February 24,2011. S.C.C. Bulletin, 2011, p. 594. 
SUBMITTED TO THE COURT: June 13, 2011. S.C.C. Bulletin, 
2011, p. 921. 
DISMISSED WITH COSTS: July 14, 2011 (without reasons). 
S.C.C. Bulletin, 2011, p. 1083. 
Before: Binnie, Abella and Rothstein JJ. 

Page 2 of2 

The miscellaneous motion is dismissed without costs. The application for leave to 
appeal is dismissed with costs for lack of jurisdiction. 

Procedural History: 

Judgment at first instance: Respondent's motion to strike 
Applicant's statement of claim, granted; Applicant's 
claim, dismissed. 
Court of Queen's Bench of Alberta, Sanderman J., February 
4, 2010. 

Judgment on appeal: Respondent's motion for order, inter alia, declaring Applicant a vexatious 
litigant, granted. Court of Appeal of Alberta (Edmonton), Slatter J.A. , October 14,2010. 
Neutral citation: 2010 ABCA 312; [2010] A.J. No. 1202. 

e/qlhbb 
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Finlayson, Mckinlay and Arbour JJ.A. 

May 22, 1996 

John R. Sproat, for appellant. 

Susan J. Heakes, for respondent. 

The judgment of the court was delivered by 

Page I 

1 FINLAYSON J.A.:-- Canadian Imperial Bank of Commerce ("CIBC"), the respondent in 
this appeal, moves to quash the appeal brought by Hillmond Investments Limited ("Hillmond") 
from the order ofthe Honourable Mr. Justice A.W. Davidson of the Ontario Court (General Divi
sion) dated June 9, 1995, wherein Davidson J. denied Hillmond leave to appeal from the interim 
arbitral award of the Honourable R.E. Holland, Q.C. (the "arbitrator"), dated March 2, 1995. 
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Supreme Court said that "this is not a case, moreover, where the Federal Court of Appeal mistaken
ly declined jurisdiction". Similarly, in Industrial Acceptance Corp., supra, the Supreme Court of 
Canada (at p. 655) said that an order granting leave to appeal would not be protected where the 
judge granting it had disregarded some essential statutory right of one of the parties. Two examples 
were given: Williams v. Grand Trunk Railway Co. (1905), 36 S.C.R. 321, and Montreal Tramways 
Co. v. C.N.R. (Motion, October 6, 1931). Both cases involved ajudge in chambers granting an ap
plication for leave to appeal without giving the responding party an opportunity to be heard. 

37 The general principle relating to redress in exceptional circumstances was stated succinctly 
by Cartwright J. in Canadian Utilities Ltd. v. Deputy Minister ofNational Revenue, supra at p. 63: 

It appears to me to have been consistently held in our courts and in the courts 
of England that where a statute grants a right of appeal conditionally upon leave 
to appeal being granted by a specified tribunal there is no appeal from the deci
sion ofthat tribunal to refuse leave, provided that the tribunal has not mis
takenly declined jurisdiction but has reached a decision on the merits of the ap
plication. 

(Emphasis added) 

Cartwright J. then continued in language applicable to this case, also at p. 63: 

In the case at bar it is clear that the learned President considered the applica
tions for leave to appeal on their merits and reached the conclusion that the ques
tions on which leave was sought were not questions of law and that, in any event, 
this was not the kind of case in which leave should be given. In no sense did he 
decline jurisdiction. 

(Emphasis added) 

38 In this province, the limited appellate review of the granting or denial of leave to appeal by a 
General Division judge is exercised by the Divisional Court, not the Court of Appeal, because the 
order, however mistaken, still is not a final order: it remains interlocutory. I hasten to add that there 
is no suggestion on this record that procedural or other defects caused Davidson J. to mistakenly 
decline jurisdiction in considering whether to grant leave. But if he had, the procedural route for 
relieffrom an order refusing or granting leave is set out ins. 19(1)(b) ofthe C.I.A. as follows: 

19(1) An appeal lies to the Divisional Court from, 

(b) an interlocutory order of a judge of the General Division with leave as 
provided in the rules of court; 

Furthermore, leave will only be granted under s. 19(1 )(b) if it can be shown that Davidson J. de
clined jurisdiction and not merely that he should have recognized errors in law on the part of the 
arbitrator. An examination of the latter would simply be a rehearing of the original motion. 

39 I have not dealt with the argument of counsel for the respondent Hillmond that an analysis 
of the role of the courts under other provisions of the Arbitration Act, 1991 indicates, by implica
tion, that the legislature intended leave orders under s. 45 to be treated as final orders. It would take 



Page 12 

very clear language to lead me to such a conclusion having regard to the well-established jurispru
dence referred to above. The argument, with respect, is untenable. The appellant further submitted 
that the order of Davidson J. was not a discretionary order, but the issue whether the order was dis
cretionary is irrelevant: discretionary or not, it remains interlocutory. 

Conclusion 

40 The ultimate question on the motion to quash this appeal is whether leave was required be
fore this court had jurisdiction to entertain the appeal. On authority, it clearly was. It is also estab
lished that our court will not permit an appellant to circumvent the requirement of obtaining leave to 
appeal by complaining about the correctness of the decision of the judge or tribunal that declined to 
give that leave. An order granting or refusing leave is not a final order. In the very limited circum
stances in which such an interlocutory order could be reviewed, redress must be had to the Divi
sional Court with leave. 

41 Accordingly, the answer to issue ( 1) is that, failing leave, there is no appeal from an award 
of an arbitrator under the Arbitration Act, 1991. The answer to issue (2) is that the order under ap
peal is not a final order because it does not dispose of the issues between the parties and, accord
ingly, s. 6(1)(b) of the C.J.A. is not available to the parties. As to issue (3), the appellant's argument 
that the refusal of the judge to grant leave has the effect of conferring final order status on the deci
sion ofthe arbitrator is of no consequence. The refusal to grant leave may well mean that the award 
of the arbitrator is final as between the parties, but that is what the legislature intended under the 
provisions of s. 45 of the Arbitration Act, 1991. 

42 For the reasons set out above, I would allow the respondent's motion and quash the appeal 
with costs to the respondent. 
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Legal profession-- Judges-- Powers and duties-- Appeal by plaintiff from tria/judgment on basis 
of reasonable apprehension of bias allowed-- New trial ordered-- Appellant's action for injuries 
suffered in motor vehicle accident was dismissed-- Trial judge insisted that appellant's counsel im
properly raised allegation of fraud against respondent Town after appellant's expert testified-- Tri
al judge made negative comment regarding appellant's credibility midway through trial-- Expert's 
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testimony did not amount to allegation of fraud-- Trial judge's interjection on fraud allegation and 
his reference in open court concerning appellant's negative credibility raised reasonable apprehen
sion of bias. 

Professional responsibility -- Self-governing professions -- Professions u- Legal -- Judges -- Ap
peal by plaintiff from trial judgment on basis of reasonable apprehension of bias allowed-- New 
trial ordered-- Appellant's action for injuries suffered in motor vehicle accident was dismissed-
Trial judge insisted that appellant's counsel improperly raised allegation of fraud against respond
ent Town after appellant's expert testified-- Trial judge made negative comment regarding appel
lant's credibility midway through trial -- Expert's testimony did not amount to allegation of fraud-
Trial judge's interjection on fraud allegation and his reference in open court concerning appellant's 
negative credibility raised reasonable apprehension of bias. 

Appeal by the plaintiff from trial judgment on the basis of a reasonable apprehension of bias. The 
appellant sued the respondents for injuries suffered as a result of a serious motor vehicle accident 
involving a propane truck driven by the respondent Bush. The appellant also sued the County and 
the Town for failure to provide proper winter maintenance on the County road. The Town provided 
winter maintenance on the County roads. The action was settled with the driver and the owner of 
the propane truck. The action against the County and Town was dismissed. During the trial, the trial 
judge found that counsel for the appellant improperly raised an allegation of fraud against the Town 
after an expert witness for the appellant testified that the Town's records regarding the road clearing 
and salting on the date of the accident were inconsistent with a photograph of the road taken on that 
date. Although appellant's counsel denied that he made an allegation of fraud, the trial judge insisted 
that an allegation of fraud was being made by the appellant without having pleaded it. The trial 
judge again referred to this alleged fraud when addressing costs. Midway through trial, the trial 
judge made a statement regarding the appellant's credibility by referring to her falsified curriculum 
vitae, which indicated that she had received a bachelor degree. The appellant had testified that she 
was one credit short but had intended to obtain the credit at the time. 

HELD: Appeal allowed. New trial ordered. The appellant had met the test for reasonable apprehen
sion of bias. The trial judge erred when he concluded that the expert's testimony amounted to an al
legation of fraud that had not been pleaded. This error occurred in part because the trial judge came 
to this conclusion on his own initiative. There was no basis for the trial judge to suggest that the 
appellant was alleging fraud or alleging that the Town had "cooked its books". What was raised by 
the expert witness were everyday issues of reliability and credibility, not fraud. The trial judge's 
characterization of the expert's evidence that the work reflected in the records was inconsistent with 
the state of the road surface as an assertion of fraudulent record-keeping by the Town was entirely 
erroneous. Coupled with the persistence with which the trial judge asserted this erroneous charac
terization, it clearly would have suggested that the trial judge appeared to have the view that the 
appellant was asserting a position that could not possibly be true and doomed the appellant's case. A 
fully informed reasonable observer would conclude that at this relatively early point in the trial, and 
particularly after the repetition of the error later in the trial, the trial judge seemed to have closed his 
mind to the central issue in the case and would not decide fairly. The seemingly gratuitous state
ment of the trial judge concerning the appellant's credibility in the context of settlement discussions 
before the conclusion of the trial was not appropriate. This intervention raised a serious issue con
cerning the trial judge's impartiality. The reference made by the trial judge in open court concerning 
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the appellant's negative credibility raised a reasonable apprehension of bias, particularly when con
sidered in conjunction with the trial judge's interjection with respect to the allegation of fraud and 
its apparent impact on his perception of the appellant's case. 

Appeal From: 

On appeal from the judgment of Justice R. F. Scott of the Superior Court of Justice, dated January 
27, 2010, with reasons reported at 2010 ONSC 669 and the costs order dated July 14, 2011, with 
reasons at 2011 ONSC 3448. 

Counsel: 

R. Steven Baldwin, for the appellants. 

Kirk F. Stevens and Stuart Zacharias, for the respondents. 

The judgment of the Comt was delivered by 

R.P. ARMSTRONG J.A.:--

Introduction 

1 This appeal raises the reasonable apprehension of bias of the trial judge in respect of two 
matters: 

(i) His conclusion that counsel for the plaintiffs/ appellants had improperly 
raised an allegation of fraud against the Town of Greater N apanee without 
having pleaded such allegation in the statement of claim; and 

(ii) His comments on the credibility of the plaintiff/appellant, Leslie Gail 
Lloyd, before the trial was concluded. 

Although the appellants raised other issues it is unnecessary to deal with them to decide this appeal. 

2 As it is my view that it is necessary to order a new trial, I will refer only to the evidence that 
leads me to that conclusion. 

The Background 

3 On the morning of January 3, 2003, Leslie Gail Lloyd drove her car from the home of her 
husband's parents on County Road 9, southwest ofNapanee. She was intending to pick up her sis
ter-in-law in Napanee and drive her to the local hospital. It was snowing and it had been snowing 
during the night. The road was snow packed. After driving a very short distance (about 400 metres), 
Ms. Lloyd and her automobile were involved in a horrendous accident with a loaded propane truck 
driven by the respondent, David Bush. 

4 Ms. Lloyd has no memory of the events related to the accident. She suffered permanent head 
injuries and several lower extremity musculo-skeletal fractures. She was taken to the Kingston 
General Hospital and was later moved to a rehabilitation hospital from which she was discharged on 
July 30, 2003 . 
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bias must be a reasonable one, held by reasonable and right minded persons, ap
plying themselves to the question and obtaining thereon the required information. 
In the words of the Court of Appeal, that test is "what would an informed person, 
viewing the matter realistically and practically - and having thought the matter 
through- conclude. Would he think that it is more likely than not that [the deci
sion-maker], whether consciously or unconsciously, would not decide fairly." 

The grounds for this apprehension must, however, be substantial and I entirely 
agree with the Federal Court of Appeal which refused to accept the suggestion 
that the test be related to the "very sensitive or scrupulous conscience". 

25 There is a strong presumption in favour of the impartiality of a trier of fact: see for example 
Chippewas, at para. 243, Kelly v. Palazzo (2008), 89 O.R. (3d) 111 (C.A.) at para. 20, leave to ap
peal refused, [2008] S.C.C.A. No. 152; Peart v. Peel Regional Police Services Board (2006), 217 
O.A.C. 269 (C.A.), at para. 39, leave to appeal refused, [2007] S.C.C.A. No. 10; R. v. A. G. (1998), 
114 O.A.C. 336 (C.A.), at para. 42, affd [2000] 1 S.C.R. 439; R. v. S. (R.D.), [1997] 3 S.C.R. 484, 
at paras. 32 and 114. 

26 Determining whether a reasonable apprehension of bias arises requires a highly fact-specific 
inquiry. According to Chippewas, at paras. 230: 

The test is an objective one. Thus, the trial record must be assessed in its totality 
and the interventions complained of must be evaluated cumulatively rather than 
as isolated occurrences, from the perspective of a reasonable observer throughout 
the trial. 

27 In Chippewas, the court warned at para. 243 that "[i]solated expressions of impatience or 
annoyance by a judge as a result of frustrations ... do not of themselves create unfairness." 

28 I now turn to the two incidents in issue. 

(i) The "Fraud" Allegation 

29 To appreciate how this issue arose, it is necessary to review the record in some detail. I start 
with the evidence of David Bender, a professional engineer called by counsel for the appellants. He 
was qualified by the court to give expert evidence relating to practices and procedures of winter 
maintenance for municipal roads in Ontario. 

30 It was Mr. Bender's opinion that the three-to-one sand/salt mixture applied to the road sur
face on January 3 did not have sufficient salt. He would have applied salt alone to the road before 
the snowstorm started. He had reviewed the Town records concerning the ploughing, salting and 
sanding operation including the notes of the two snow plough operators. He was asked in examina
tion in chief if he had verified the accuracy of the Town's records. He responded: "No, I'm accepting 
it the way it is. I have nothing to verify it with. That's the limit of information I had to look at." He 
further testified as follows: 

A. That was basically the analysis of the documents. I looked at what was be
ing done with what was evident as far as the roadway was concerned and 

., 
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by defendants for extension of time to file a motion for leave to appeal a 2008 order refusing leave 
to appeal an order certifying the present action as a class proceeding --After leave to appeal was 
dismissed, Saskatchewan Court of Appeal quashed order certifying related Saskatchewan action -
Motion allowed-- Defendants to decide whether order refusing leave was interlocutory or final -
Delay had been adequately explained-- It may well be that motion judge would have viewed the 
matter differently had the decision of the Saskatchewan Court of Appeal been issued prior to her 
decision. 
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Motion by the defendants for an extension of time to file a motion for leave to appeal a 2008 order 
refusing leave to appeal an order certifying the present action as ~ class proceeding. The defendants 
were sued in several class actions as a result of the prescription drug Vioxx being withdrawn from 
the market. After the decision refusing leave to appeal in the present action was made, the Sas
katchewan Court of Appeal quashed the order certifying the Saskatchewan action. The defendants 
argued that, as a result of the Saskatchewan Court of Appeal's decision, they faced conflicting deci
sions as to whether a class action involving Vioxx users was a certifiable proceeding that should be 
allowed to proceed. 

HELD: Motion allowed. The defendants were to decide whether the refusal to grant leave was an 
interlocutory or fiJ1al order. They had adequately explain d both_ the delay and the reason why they 
on ly developed the intention to appeal aft r the app aJ peri d had expired. Once the Saskatchewan 
Coutt of Appeal rendered its decision, the moving parties promptly brought the present motion. 
There was little prejudice flowing from the delay. It may well be that the motion judge would have 
viewed the matter differently had the decision of the Saskatchewan Court of Appeal been issued 
prior to her rendering her decision. If the defendants considered that the order was final, then the 
appeal was to this court as of right. If they considered the order to be interlocutory, then the appeal 
lay to the Divisional Court with leave. 

Statutes, Regulations and Rules Cited: 

Class Proceedings Act, 1992, S.O. 1992, c. 6, s. 30(2) 

Courts of Justice Act, R.S.O. 1990, c. C.43, s. 19(1 )(b) 

Rules of Civil Procedure, Rule 62.02(4)(a) 

Appeal from: 

On a motion for an extension of time to file a notice of motion for leave to appeal from the order of 
Justice Denise E. Bellamy of the Superior Court of Justice, dated November 24, 2008 and reported 
at 2008 CanLII 61238 (ON S.C.), refusing leave to appeal from the order of Justice Maurice Cullity 
ofthe Superior Court of Justice, dated July 28,2008 and reported at (2008), 295 D.L.R. (4th) 32 
(Ont. S.C.). 

Counsel: 

Neil Finkelstein, Catherine Beagan-Flood and Karin McCaig, for the moving parties. 

Bonnie A. Tough and Jennifer Lynch, for the respondents. 

The following judgment was delivered by 

1 P.S. ROULEAU J.A.:-- The moving parties are seeking an extension of time in which they 
may seek leave to appeal the order of Bellamy J., pursuant to s. 6(1)(b) of the Courts of Justice Act, 
R.S.O. 1990, c. C-43 (the "CJA"), and rule 61.03.1 of the Rules of Civil Procedure. That order de-
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17 Third, the respondents maintain that the extension of time ought not to be granted because 
the Saskatchewan Coutt of Appeal's decision has little or no bearing on Bellamy I.'s decision. Alt
hough the Saskatchewan and Ontario class actions involve the same product they are, in the re
spondents' view, framed differently. It is the way that the Saskatchewan action was pleaded that led 
to the certification order being quashed by the Court of Appeal. In the respondents' view, therefore, 
nothing has changed as a result of the Saskatchewan Court of Appeal's decision and the moving 
parties' proposed appeal has no merit. 

18 Dealing with the respondents' third point, it must be kept in mind that the merits that I need 
to consider in this matter are the merits of the appeal from Bellamy J.'s decision on the leave to ap
peal motion. A significant factor on a leave to appeal motion is, as provided in rule 62.02(4)(a), 
whether "there is a conflicting decision by another judge or court in Ontario or elsewhere on the 
matter involved in the proposed appeal." The reasons of both Cullity J. and Bellamy J. refer to the 
similarity between the Saskatchewan and Ontario actions. It may well be that, as submitted by the 
moving parties, Bellamy J. would have viewed the matter differently had the decision of the Sas
katchewan Court of Appeal quashing the certification order issued prior to her rendering her deci
sion. I am not, therefore, prepared to say that the proposed appeal is without merit. 

19 The more difficult issue is the question of procedure. There is considerable confusion as to 
whether a refusal to grant leave to appeal can be appealed and, if so, what court to apply to and 
what procedure to follow. 

20 There are two major steps in resolving this issue. The first step is for the moving party to 
decide whether the refusal to grant leave was an interlocutory or final order. Only then can the 
proper court and procedure be determined. Once in the proper forum, the moving party must then 
show that the case fits within the exception to the general rule that a refusal to grant leave to appeal 
cannot be appealed: see Hillmond, Denison Mines Ltd. v. Ontario Hydro (2001), 56 O.R. (3d) 181 
(C.A.), and Lombard Canada Co. v. Axa Assurance Inc. (2007), 228 O.A.C. 32 (C.A.). 

21 Many refusals of leave to appeal motions are clearly interlocutory. For example a refusal of 
a leave motion brought pursuant to s. 19(1)(b) of the CJA is clearly interlocutory as it seeks tore
view an order that itself was interlocutory. In such a case, the appropriate route is to seek leave to 
appeal from the refusal to the Divisional Court, again pursuant to s. 19(1 )(b) of the CJA: see Kohar 
v. Dufferin-Peel Catholic District School Board, [1999] 0.1. No. 3644 (Div. Ct.). 

22 However, not every refusal of leave to appeal to the Divisional Court is necessarily an in-
terlocutory order. Where, as in this case, a statute provides a right of appeal to the Divisional Court 
with leave of the Superior Court of Justice, the question of whether the refusal to grant leave is an 
interlocutory or final order will depend on whether the refusal meets the definition of a final order 
articulated by this court in Hendrickson v. Kallio, [1932] O.R. 675. For example, this court in Den
ison Mines found that the refusal to grant leave to appeal pursuant to s. 45 of the Arbitration Act, 
1991, S.O. 1991, c. 17, was a final order. 

23 When considering the appropriate appeal route in this case, it must be recalled that Bellamy 
J. was sitting as a Superior Court judge and not as a single judge of the Divisional Court: sees. 
30(2) ofthe CPA and rule 62.02(1.1). The rules governing the procedure for appeal are, therefore, 
the rules that generally apply to an appeal from an order of a Superior Court judge. Where the order 
is final, the appeal is to the Court of Appeal pursuant to s. 6(1 )(b) of the CJA and no leave is re-
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quired. Where the order is interlocutory, the appeal is governed by s. 19(1)(b) ofthe CIA and goes 
to the Divisional Court with leave. 

24 Applying these principles to the present case, there is no scenario pursuant to which leave to 
appeal to this court would be required. Therefore, I see no basis for granting an extension of time 
for filing a notice of motion for leave to appeal to this court. If the moving parties consider that 
Bellamy I.'s order is final, then the appeal, if any, is to this court as ofright. Ifthey consider the or
der to be interlocutory, then the appeal, if any, lies to the Divisional Court with leave. 

25 The respondents have argued that I should find that the appeal is without merit because Bel-
lamy I.'s order is interlocutory. In the circumstances, I consider that this issue should properly be 
decided by a panel of this court, should the moving parties choose to pursue the appeal by way of s. 
6(1)(b) ofthe CIA. 

26 The question of whether this case falls within an exception to the general rule that a refusal 
of leave to appeal cannot be appealed will be resolved by the court to which the appeal is taken. 
Deciding the appropriate principles and then applying these principles to the case are matters 
properly addressed at the hearing of the appeal or on a motion to quash. Different considerations 
may well apply depending on the nature of the case and whether the order is final or interlocutory. 

Conclusion 

27 Should the moving parties conclude that the order is final and that their appeal lies to this 
court, I grant an extension of the time for filing the notice of appeal to May 21, 2009. If this appeal 
route is taken by the moving parties, the respondents are at liberty to bring a motion seeking to 
quash the appeal should they be of the view that Bellamy I.'s order is not a final order. As well, they 
are free to take the position, on appeal or in a motion to quash, that the order of Bellamy I. is not 
appealable pursuant to the principles outlined in Hillmond and Denison Mines. I should not, there
fore, be taken to have decided these issues. If they are raised, they will be dealt with by a panel of 
this court. 

28 If the moving parties decide to proceed in the Divisional Court on the basis that the order is 
interlocutory, they will have to bring the appropriate proceedings in that court. 

29 In the circumstances, I make no award as to costs. 

P.S. ROULEAU J.A. 

cp/e/qlecl/qlpxm/qlaxw/qlaxr/qlhcs 
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47.1 FUNDAMENTAL JUSTICE 

(d) Pre-trial disclosure by third parties 47-78.2 
(e) Preservation of evidence 47-78.5 
(f) Statutory limits on pre-trial disclosure 47-81 

47.22 Fair administrative procedures 47-83 

4 7.1 Distribution of powers over legal rights 

Thjs cbaprer de, ls with s. 7 of the Charter ofRighl-s, which is the first of eight 
sections (ss. 7 to 14) of the Charter tbal are grouped under the be ding " Legal 
Rights''. The term legal rjghts does not have a precise legal or poptdar meaning. It 
certainly includes the rights of persons within lhe system of criminal justice, 
limiting the ·powers of the state with respect to investigation search, seizure, 
arrest, detention, trial and punishment. However, as we shall see, s. 7 in particular 
spills over into civi l justice as well. 

The distribution of powers between the federa l Parliament and the provincial 
Legislatures over the matters loosely encompassed by the vague term "legal 
rights" depends upon the characterization of each law. In characterizing a law, the 
law's impact on civi l liberties is generally irrelevant, or at least or only suborrunate 
importance. If the law is in relation to criminal law or criminal procedure, it will 
b.e' within federal power under s. 91 (27) of the Constitution Act, 1867. The various 
stages of a criminal trial from arrest and charge through to acquittal or conviction 
and sentence are accordingly within federal legislative authority. On the other 
hand, provincial authority over the admirustration of justice in the province (s. 
92(14)) includes t..he constitution of criminal and civil courts and civil procedure, 
and extends to some aspects of the investigation and prosecution of crime. 1 lf a 
law establishes a .legislative scheme, for example, for the raising of taxes, securities 
regulation or traffic regulation, the law may provide for investigation and 
enforcement of the scheme. The validity of these adjectival provisions depends 
upon the validity of the scheme to which they are incidental. There is no 
suggestion in the cases that the severity of the~law's impact on civi l liberties is of 
importance in assigning legislative jurisdiction.2 

47.2 Section 7 of Charter 

Section 7 of the Charter of Rights3 provides as follows: 

1 See chs. 7, Courts, and 19, Criminal Justice, above. 
2 On the distribution of legislative power over legal civi11iberties, see Tarnopolsky, The Canadian 

Bill of Rights (2nd ed., 1975), 55-56. 
3 For commentary on s. 7, see Stewart, Fundamenta/Justice(20 12); Paciocco, Charter Principles and 

Proofin Criminal Cases(l987); Beaudoin and Mendes (eds.), The Canadian CharterafRightsand 
Freedoms(4th cd., 2005), ch. 10 (by P. Garant); Finkelstein andFinkelstein, Constitutional Rights 
in the Invesligative Process(I991), chs. 2, 3; Stuart, C/rarter Justic:ein Canadian Criminal Law(3rd 
cd., 2001), ch. 2; McLeod, Takach, Morton , Segal, The Canadian Charter of Rjghts (Carswell, 
loose-leal) ch. 5; Canadian ChMter of rugllts Annotatud (Canada Law Book, loose-leal), 
unnotation to s. 7; the last work provides a bibliography of the relevant literature. 

47-2 
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SECTION 7 OF CHARTER 47.2 

7. Everyone has the right to life, liberty and security of the person and the right not 
to be deprived thereof except in accordance with the principles of fundamental justice. 

Section 7 protects the right of "everyone" to "life, liberty and security of the 
person", and imposes the requirement that any deprivation be "in accordance 
with the principles of fundamental justice". 

It is arguable that s. 7 confers two rights: (1) a right to "life, liberty and 
security of the person" that is unqualified, except by s. I (the limitation clause) of 
the Charter; and (2) a right not to be deprived of life, liberty and security of the 
person except in accordance with the principles of fundamental justice. If this were 
correct, then every deprivation of life, liberty or security of the person would be a 
breach of s. 7, even if the principles of fundamental justice had been complied 
with. This two-rights interpretation of s. 7, although supported by the 
grammatical structure of the English (but not the French) version of the 
section,4 is otherwise an unnatural reading of the section, and one that would give 
s. 7 an extraordinarily broad sweep. The better view is that s. 7 confers only one 
right, namely, the right not to be deprived of life, liberty or security of the person 
except in accordance with the principles of fundamental justice. The cases 
generally assume that the single-right interpretation is the correct one, so that 
there is no breach of s. 7 uniess there has been a faiiure to compiy with 1he 
principles of fundamental justice.5 

The Canadian Bill of Rights, by s. l(a) guarantees: 

the right of the individual to life, liberty and security of the person and enjoyment of 
property, and the right not to be deprived thereof except by due process of law .... 

In addition, s. 2(e) provides that no law of Canada is to be construed or applied so 
as to: 

deprive a person of the right to a fair hearing in accordance with the principles of 
fundamental justice for the determination of his rights and obligations .... 

Section 7 of t.he Charter can be seen as an amalgam of these two provisions, but s. 
7 is significantly narrower in scope than either s. l(a), which extends to 
"enjoyment of property", on. 2(e), which extends to any determination of"rights 
and obligations". Section Ts protection is limited to "life, liberty and security of 

4 Contrast the grammatical structure of the fifth and fourteenth amendments of the Constitution of 
the United States, which clearly confer only one right, namely, the right not to be deprived of life, 
liberty or property without due process of law. 

5 E.g., Can. v. Chillrelli[l992]1 S.C.R. 711 (denial of liberty in compliance with fundamental justice 
is not a breach ofs. 7). However, in Re B.C. Motor Vehicle Act [1985]2 S.C.R. 486, Lamer C.J. (at 
500) expressly left the issue open, and Wilson J. (at 523) seemed to accept the two-right 
interpretation, because she said that even if fundamental justice were satisfied s. I would also have 
to be satisfied. Both positions are puzzling: Lamer J .'s elaborate discussion of fundamental justice 
would have little point if any denial oflife, liberty or security of the person was a breach ofs. 7; and 
Wilson J. had previously doubted the two-right interpretation in Operation Dismantle v. The 
Queen [1985]1 S.C.R."441, 487. The two-right interpretation was espoused by Arbour J. in dissent 
in Gosselin v. Que. [2002]4 S.C.R. 429, paras. 338-343; L'Heureux-Dub€: J., also dissenting, agreed 
with her, but the other seven judges did not. 

47-3 (Constitutional Law) (20 12 - Rei. I) 
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47.3 FUNDAMENTAL JUSTICE 

the person", a phrase which does not include property and which does not include 
a determination of rights and obligations respecting economic interests. As has 
earlier been explained, the Canadian Bill of Rights (which applies only to federal 
laws) remains in force, and ss. l(a) and 2(e) are of continuing importance because 
their coverage is broader than s. 7. 6 

The Constitution of the United States, by the fifth amendment, which applies 
to the federal government, provides that no person "shall be deprived of life, 
liberty, or property, without due process of law". The fourteenth amendment, 
which applies to the states, also guarantees against the deprivation of "life, liberty, 
or property, without due process of law." These guarantees are also broader than 
s. 7, because they extend to "property", although they make no reference to 
"security of the person". Another difference is that the American guarantees refer 
to "due process of law" whereas s. 7 refers to "the principles of fundamental 
justice". The significance of this change is examined in the later discussion of 
fundamental justice.7 

47.3 Application of s. 1 

Section 7 makes clear that a law .can deprive a person of life, liberty or 
S!;!Curity of the person if the law conforms to the principles of fundamental justice. 8 

Could a law that did not conform to the principles of fundamental justice be 
upheld under s. I? Could a violation of fundamental justice ever be a reasonable 
limit that can be demonstrably justified in a free and democratic society? In the 
Supreme Court of Canada, Wilson i. several times expressed the view that the 
answer to this question is no: a violation of fundamental justice could never be 
justified under s. 1. However, for the most part, the Court has routinely moved on 
to the issue of s. l justification before finding a breach of s. 7, and some judges 
(although never a majority) have held that a particular breach of s. 7 was justified 
under s. l. Th<? issue is examined in chapter 38, Limitation of Rights, above.9 

6 Chapter 35, Canadian Bill of Rights, under heading, 35.4, "Contents", above. 
7 Section 47.10, "Fundamental justice", below. 
8 Note, however, that the two-right interpretation of s. 7 calls for s. l justification even if the 

principles of fundamental justice are satisfied: text accompanying note 4, above . 
9 Chapter 38, Limitation of Rights, under heading 38.14, "Application to qualified rights", above. 

47-4 
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BENEFIT OF S. 7 47.4(b) 

47.4 Benefit of s. 7 

(a) Corporations 

Section 7 is applicable to "everyone", a word that is normally apt to include 
a corporation as well as an individual. 10 However, the Supreme Court of Canada 
has held that in the context of s. 7 "everyone" does not include a corporation. An 
artificial person such as a corporation is incapable of possessing "life, liberty or 
security of the person", because these are attributes of natural persons. 11 Therefore, 
s. 7 does not apply to a corporation. 

This does not mean that a corporation can never invoke s. 7. 12 When a 
corporation is a defendant to a prosecution, the corporation is entitled to defend 
the charge on the basis that the law is a nullity. In R. v. Wholesale Travel Group 
(1991 ), 13 the Supreme Court of Canada held that this principle allows a corporation 
to defend a criminal charge on the ground that the law under which the charge 
was laid would be a violation of s. 7 in its application to an individual. The Court 
rejected the argument that a law could be unconstitutional for individuals, but 
constitutional for corporations. The Court also rejected the argument that a cor
poration could be convicted under an unconstitutional law, even though the defect 
in the law (a denial of"liberty" in breach offundamentaljustice) was not one that 

· was relevant to a corporation (because a corporation has no right to "liberty"). 14 

(b) Immigrants 

"Everyone" ins. 7 includes illegal immigrants to Canada. In Singh v. Minister 
of Employment and Immigration (1985), 15 Wilson J. said that s. 7 rights could be 
asserted by "every human being who is physically present in Canada and by virtue 
of such presence amenable to Canadian law". 16 What that meant, she held, was 
that any illegal immigrant who claimed to be a refugee was entitled to a hearing 
before an official or tribunal with authority to determine the issue. The argument 
that such a procedure would make it impossible to deal expeditiously with the 
many thousands of refugee claimants who arrive in Canada each year was rejected 
as an inadmissible "utilitarian" or "administrative" concern, which could not be 

lO Chapter 37, Application of Charter, under heading 37.1, "Benefit of rights", above. 
II Irwin Toy v. Que. [1989] 1 S.C.R. 927, 1004; Dywidag Systems v. Zutphen Bros. [1990] 1 

S.C.R. 705, 709. 
12 An individual may invoke s. 7, even when appearing as a witness as a representative of a 

corporation: Thomson Newspapers v. Can. [1990]1 S.C.R. 425. 
13 [1991]3 S.C.R. 154. 
14 See also ch. 59, Procedure, under heading 59.2, "Standing", below. 
15 [1985] J S.C.R. 177. 
16 /d., 202 per Wilson J. for half of the six-judge bench. Beetz J. for the other half decided the 

case on the basis of the Canadian Bill of Rights rather than the Charter, but he assumed that 
illegal immigrants were entitled to the rights under the Canadian Bill of Rights. 

47-5 (Constitutional Law) (2007-Rel. 2) 
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47.4(c) FUNDAMENTAL JUSTICE 

permitted to vitiate individual rights. 17 In fact, after Singh, refugee claimants 
arrived in Canada at the rate of about 36,000 a year, and the federal government 
was not able to comply with the Singh rule in a timely fashion. As a result, a huge 
backlog of refugee claimants developed, ahd they endured delays of two or more 
years awaiting adjudication. 1M 

(c) Foetus 

"Everyone" in s. 7 does not include a foetus, and so a foetus is not entitled 
to a right to life. 19 The Supreme Court of Canada has in fact used s. 7 to strike 
down restrictions on abortion, the reasoning being that the restrictions deprived 
the mother of her right to liberty or security of the person.20 

47.5 Burden of s. 7 

Section 7, like all the other Charter rights, applies only to "governmental 
action", as defined in s. 32 of the Charter. This is the subject of chapter 37, 
Application of Charter, above.21 

47.6 Life · 

Section 7 protects "life, liberty and security of the person". So far as "life" 
is concerned, the section has little work to do, because governmental action rarely 
causes death. The most obvious case is the death penalty, but this was removed 
from Canad_a's Criminal Code in 1976--before the adoption of the Charter of 

17 /d., 218-219. 
18 See, for example, the reports of refugee backlogs in The Globe and Mail newspaper, February 

23, 26 and 27, 1991. At that time, the refugee-determination procedures occupied a 276-member 
Immigration and Refugee Board an\i 773 civil servants. Despite these resources, in 2003, the 
Immigration and Refugee Board had a backlog of more than 50,000 cases: Globe and Mail 
newspaper, November 22, 2003, p. A23. Mr Singh himself, the litigant in Singh, has fully 
availed himself of his constitutional rights. In 2005, 20 years after the Supreme Court ruling, 
he was still in Canada fighting his deportation to India: Globe and Mail newspaper, January 
18,2005, p. Al7. 

19 Chapter 37, Application of Charter, under heading 37.l(b), "Everyone, anyone, any person", 
above . 

20 R. v. Morgentaler(No. 2) [1988]1 S.C.R. 30. 
21 On the extent to which s. 7 could be infringed by the action of a foreign government, an issue 

that arises in extradition cases, among others, see ch. 37, Application of Charter, under heading 
37 .2(i), "Extraterritorial application", above. 
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LIBERTY 47.7(a) 

Rights.22 The Supreme Court of Canada has held, however, that excessive waiting 
times for treatment in the public health care system of Quebec increased the risk 
of death, and were a violation of the right to life (as well as security of the 
persori).23 

Abortion is sometimes characterized as implicating a "right to life", meaning 
a right possessed by a foetus. That characterization does not work in this context. 
The s. 7 right is possessed by "everyone", and everyone does not include a foetus.24 

The Supreme Court of Canada has used s. 7 to strike down restrictions on abortion, 
reasoning that they infringed the liberty and security of the person of the mother, 
and did not comply with the principles of fundamental justice.25 

47.7 Liberty 

(a) Physical liberty 

Section 7 protects "life, liberty and security of the person". What is included 
in "liberty"? 

"Liberty" certainly includes freedom from physical restraint. Any law that 
imposes the penalty of imp_risonment, \Vhether the sentence is mandatOf'J26 or 
di~cretionary,27 is by virtue of that penalty a deprivation of liberty, and must 
conform to the principles of fundamental justice. A law that imposes only' the 

· penalty of a fine is not a deprivation of liberty, and need not conform to the 
principles of fundamental justice.28 Nor is the suspension of a driver's licence a 

22 A few death penalty provisions remained outside the Criminal Code (for espionage, mutiny 
with violence and war crimes). These were never challenged, no doubt because they were never 
exercised, and they were repealed in 1998. See ch. 53, Cruel and Unusual Punishment, under 
heading 53.7, "Death penalty", below. 

23 

24 
25 

Chaoulli v. Que. [2005]1 S.C.R. 791. The Court was unanimous on this ruling. The Court held 
by a majority of four to three that a ban on private health insurance was invalid for breach of 
Quebec's Charter of Human Rights and Freedoms. The Court split three-three (one judge not 
deciding) on whether the law was a breach of fundamental justice contrary to s. 7 of the Charter 
of Rights. 
Section 47.4(c), "Foetus", above. 
Ibid. 

26 Re B.C. Motor Vehicle Act [1985]2 S.C.R. 486,515,529 (mandatory term of imprisonment a 
denial of liberty); R. v. Swain [1991]1 S.C.R. 933 (automatic detention of person acquitted on 
ground of insanity a denial ofliberty.) 

27 Re ss. 193 and 195.1 of Criminal Code (Prostitution Reference) [1990]1 S.C.R. 1123, 1140, 

28 

1215 ("possibility of imprisonment" a denial of liberty); R. v. Malmo-Levine [2003] 3 S.C.R. 
571, para. 84 ("availability of imprisonment ... is sufficient to triggers. 7 scrutiny"). 
Re B.C. Motor Vehicle Act [1985]2 S.C.R 486, 529, but note that Lamer J. (at 515) left open 
the question of "imprisonment as an alternative to the non-payment of a fine", and (at 516) left 
open the question whether there could be a breach of s. 7 even if imprisonment was not available 
as a sentence. These reservations by Lamer J. raise the possibility of a huge scope for "liberty" 
ins. 7, since even civil orders are ultimately enforceable by imprisonment (for contempt). 
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47.7(a) FUNDAMENTAL JUSTICE 

deprivation of liberty. 2~ As well as imprisonment, statutory duties to submit to 
fingerprinting, 30 to produce documents,31 to give oral testimony32 and not to loiter 
in or near schoolgrounds, playgrounds, public parks and bathing areas,33 are also 
deprivations of liberty attracting the rules of fundamental justice. On the other 
hand, the deportation of a non-citizen is not a deprivation of liberty, attracting the 
rules of fundamental justice, because a non-citizen has no right to enter or remain 
in CanadaY" 

Once a criminal defendant has been convicted and sentenced to a term of 
imprisonment, will a change in the terms of the sentence amount to a deprivation 
of liberty? In Cunningham v. Canada (1993), 34 the defendant had been sentenced 
in 1981 to 12 years' imprisonment for manslaughter. Under the Parole Act in 
force at the time of his sentencing, he was entitled to be released on mandatory 
supervision after serving two-thirds of the sentence, provided he had been of good 
behaviour. Before he reached the two-thirds point of his sentence (which was 
1989), the Parole Act was amended (in 1986) to empower the National Parole 
Board to cancel the conditional release and require the continued detention of the 
prisoner for the rest of his sentence. This power was exercisable where there was 
reason to believe that the inmate, if released, was likely to commit an offence 
causing death or serious harm during the unexpired portion of his sentence. The 
Board exercised its new power in this case, and the defendant was accordingly 
n9t released on mandatory supervision in 1989. He applied for habeas corpus. 
The Supreme Court of Canada held that, although the amendment of the Parole 
Act had not had the effect of lengthening the defendant's 12-year sentence, it had 
altered the manner in which the sentence was to be served. Serving time on 
mandatory supervision was a lesser deprivation of liberty than serving time in 
prison. This change in the law should be treated as the deprivation of a liberty 
interest, making s. 7 of the Charter potentially applicable. The Court went on to 
hold that the change in the law was not a breach of the principles of fundamental 
justice,3s so that the defendant remained in prison. 

29 Buhlers v. B.C. (1999) 170 D.L.R. (4th) 344 (B.C.C.A.). 
30 R. v. Beare [1988]2 S.C.R. 387. 
31 Thomson Newspapers v. Can. [1990]1 S.C.R. 425. 
32 Ibid.; Stelco v. Can. [1990]1 S.C.R. 617. 
33 R. v. Heywood [1994]3 S.C.R. 761. 
33a Medovarski v. Can. [2005] 2 S.C.R. 539, para. 46 (deportation upheld); distinguished in 

Charkaoui v. Can. [2007]1 S.C.R. 350, para. 16 (when combined with detention as part of the 
"security certificate" process, deportation is a deprivation of liberty: para. 17). Deportation to 
torture is a deprivation of liberty: /d., para. 17; Suresh v. Can. [2002] I S.C.R. 3, para. 44 (and 
"barring extraordinary circumstance" will also be a breach of fundamental justice: para. 76). 
Deportation is also a deprivation of liberty if the non-citizen has made a refugee claim that has 
not been rejected in a fair hearing: Singh v. Minr. of Emplmt. and lmm. [ 1985] I S.C.R. 177. 

34 [1993]2 S.C.R. 143. The opinion of the Court was written by McLachlin J. 
35 This part of the decision is discussed at note 90, below. 

47-8 

• • ...... - .... ':".....: --"-- .• ,oJ' 

-
. .. 



\ ., 

\ . 
. 1 
. . i. 

\ 

.· 

,. 

·... ·. 

. '· 

·, 

\ 

- ----: 

·; 
; 

. . 

LIBERTY 47.7(a) 

In May v. Ferndale Institution (2005),36 the Court was asked to review a 
decision by the Correctional Service of Canada to transfer a prisoner in the federal 
penitentiary system from a minimum-security institution to a medium-security 
institution. The medium-security institution would be more restrictive of the 
prisoner's liberty than the minimum-security institution. Therefore, the Court 
held, following Cunningham, the decision to transfer the prisoner was a depri
vation of his "residual liberty". Section 7 applied and the decision had to observe 
the principles of fundamental justice. In this case, the Court held that the failure 
of the Correctional Service to fulfil a statutory obligation to provide information 

(Continued on page 47-9) 

36 [2005] 3 S.C.R. 809. LeBel and Fish JJ. wrote the opinion of the majority. Charron J. wrote a 
dissenting opinion, disagreeing only with the majority's ruling that the decision was unlawful. 
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LIBERTY 47.7(a) 

as to the reasons for the transfer was not sufficiently important to amount to a 
breach of fundamental justiceY (It did make the transfer unlawful, however, and 
the Court ordered that the prisoner be returned to a minimum-security institution.) 

The Supreme Court of Canada has often been urged to extend liberty beyond 
freedom from physical restraint, and has been reluctant to set off down a slippery 
slope that would vastly extend the scope of s. 7.3M However, in Blencoe v. British 
Columbia (2000),39 Bastarache J., speaking for a majority of five judges of the 
Supreme Court of Canada, asserted that liberty in s. 7 is "no longer restricted to 
mere freedom from physical restraint"; it applies whenever the law prevents a 
person from making "fundamental personal choices".40 The case involved a claim 
by Mr Blencoe that his liberty interest had been impaired because of the unrea
sonable delay of the British Columbia Human Rights Commission in disposing 
of complaints of sexual harassment made against him by two women; It is very 
difficult to see how a plausible deprivation of liberty can be constructed out of 
these facts, and Bastarache J. with little discussion held that "in the circumstances 
of this case, the state has not prevented [Mr Blencoe] from making any funda
mental personal choices'" .41 Mr Blencoe was therefore denied a remedy. LeBel 
J. for the dissenting minority of four (who would have ordered an expedited 
hearing on administrative-law principles) pointedly refused to comment on the 
scope of s. 7 of the Charter.'42 With respect, LeBel J.'s caution seems the more 

37 /d., paras. 89-92, ruling that the Stinchcombe rules of disclosure (described in sec. 47.21(c), 
"Pre-trial disclosure by the Crown", below) did not apply outside criminal proceedings where 
the innocence of the accused was at stake. 

38 A notable exception was Wilson J., who consisten tl y advocun:.d a broad definition of liberty: 
Singh v. Minr. ojEmplt. and Jmm. [198511 S.C.R. 177, 205; Operation Dismamle v. The Queen 
[1985] I S..C.R 44 1, 488; R. v. Jones [1986]2 S.C.R. 284_, 318-319; R. v. Morgentaler (No.2) 
[1988]1 S.C.R. 30, 164-166. Wilson J.'s definit ion has been recei ving increasing support. but 
has not yet a.tLrnctcd a majority of the Supreme Court of Canada: B.(R.) v. Children's Aid 
Society [1995] I S.C.R. 315, para. 80 per La Forest J. with the concurrence of L'Heureux
Dube, Gonthier and McLachlin JJ. (liberty includes right to choose medical treatment of one's 
children); R. v. O'Connor [1995] 4 S.C.R. 411, para. Ill per L'Heureux-Dube J. with the 
concurrence of La Forest, Gombier and McLachlin JJ. (liberty includes privacy; the other five 
judges acknowledged that privacy was a constitutional right but were silent as to its source); 
Godbout v. Longuetd/[1997] 3 S.C.R. 844, para. 66 per La Forest J. with the concurrence of 
L' Heureux-Dube and McLachlin JJ. (liberty includes right to choose place ofresidence); New 
Brunswick v. G.(J.) [1999] 3 S.C.R. 46, paras. ll7-ll8 per L'Heureux-Dube J. with the 
concurrence ofMcLachlin J. (liberty includes right to bring up children). 

39 [2000] 2 S.C.R. 307. 
40 /d., paras. 49, 54. 
41 /d., para. 54. The Court also ·rejected the claim that Blencoe's security of the person was 

impaired: see section 47.8, "Security of the person", below. 
42 /d., para. 187; LeBel J. went on to say (para. 189) that it was unwise for the evolution of the 

common law and civil law to assume that the Charter "must solve every legal problem". 
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47.7(b) FUNDAMENTAL JUSTICE 

appropriate position to take in a case that did not call for a ruling about the 
protection of such vague notions as fundamental personal choices.43 

(b) Economic liberty 

There are good reasons for caution in expanding the concept of liberty ins. 
7. One reason is the unhappy experience of the United States during the Lochner 
era. Between 1905, when Lochner v. New York"' was decided, and 1937, when 
the case was overruled, the Supreme Court of the United States protected the 
liberties of the owners of factories and mines against the efforts of Congress and 
the state Legislatures to limit hours of work, to require the payment of minimum 
wages, to impose health and safety standards and to protect union activity. As 
Oliver Wendell Holmes pointed out in his brilliant dissenting opinions, the Court 
used the Constitution to enforce a laissez-faire economic theory that had been 
rejected by the elected legislators. The Court had taken sides in a political contlict 
that was suitable for resolution only by elected legislators. In 1937, after an 
exasperated President Roosevelt had proposed his court-packing plan, the Court 
changed its mind and reversed these decisions. Since then, the Court has been 
extremeiy reiuctant to review sociai and economic reguiation, despite its inevi
t~ble interferences with the property and contract rights that the Constitution of 
the United States expressly guarantees.45 · 

All this happened in the United States, but the Lochner era cast its shadow 
over Canada as well. The framers of Canada's Charter of Rights deliberately 
omitted any reference to property ins. 7, and they also omitted any guarantee of 
the obligation of contracts. These departures from the American model, as well 
as the replacement of "due process" with "fundamental justice" (of which more 
will be said later), were intended to banish Lochner from Canada.46 The product 
is a s. 7 in which liberty must be interpreted as not including property, as not 
including freedom of contract, and, in short, as not including economic liberty.47 

43 In R. v. Malmo-Levine [2003] 3 S.C.R. 571, paras. 85-87, the majority of the Supreme Court 
of Canada seemed to accept, obiter, that s. 7 protected fundamental personal choices, but they 
did not accept that the recreational use of marihuana qualified as a fundamental personal choice. 

44 (1905) 198 U.S. 45 (maximum hou~s of work law struck down over eloquent dissent of Holmes 
J.). 

45 The story is told in L.H. Tribe, American Constitutional Law (Foundation Press, New York, 
3rd ed., 2000), ch. 8; J.E. Nowak and R.D. Rotunda, Constitutional Law (West, St. Paul, Minn., 
7th ed., 2004), ch. II. 

46 The legislative history is reviewed by Lamer J. in Re B. C. Motor Vehicle Act [ 1985] 2 S.C.R. 
486. 504-505 . 

47 Re ss. 193 and 195.1 of Criminal Code (Prostitution Reference) [1990] I S.C.R. 1123, 1163-
1166 per Lamer J. But see the surprising decision in Health Services and Support-Facilities 
Subsector Bargaining Assn. v. B.C. [2007] 2 S.C.R. 391, holding that s. 2(d) of the Charter 
(freedom of association) protects collective bargaining by unions, and the protection extends 
to the terms of collective agreements. The Court decided that a provincial statute that attempted 
to legislate working conditions in the health care sector was invalid to the extent that it conflicted 
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Another reason for caution in the definition of liberty is the placement of 
s. 7 within the Charter of Rights. Section 7 leads off a group of sections (ss. 7 to 
14) entitled "Legal Rights". These provisions are mainly addressed to the rights 

(Continued on page 47-11) 

with the terms of a collective agreement. Freedom of contract prevailed over the statute. For 
criticism, see R.E. Charney, "The Contract Clause Comes to Canada: The British Columbia 
Health Services Case and the Sanctity of Collective Agreements" (2007) 23 Nat. J. Con. Law 
65. 
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LIBERTY 47.7(c) 

of individuals in the criminal justice system: search, seizure, detention, arrest, trial, 
testimony and imprisonment are the concerns of ss. 8 to 14. It seems reasonable to 
conclude, as Lamer J. has done, that "the restrictions on liberty and security of the 
person that s. 7 is concerned with are those that occur as a result of an individual's 
interaction with the justice system, and its administration" .48 This line of 
reasoning also excludes economic liberty from s. 7. 

The Supreme Court of Canada has held that s. 7 does not apply to 
corporations, because "liberty" does not include corporate activity.49 Nor does 
"liberty" include the right to do business, for example, by selling goods on a 
Sunday.50 Does "liberty" include the right of an individual to work? Despite some 
lower court decisions 51 to the contrary, which emphasize the role of work as an 
instrument of self-fulfilment, the regulation of trades and professions should be 
regarded as restrictions on economic liberty that are outside the scope of s. 7. 52 

(c) Political liberty 

"Liberty" does not include freedom of conscience and religion, freedom of 
expression, freedom of assembly, freedom of association, the right to vote and be 
a candidate for election, or the right to travel. These rights are all guaranteed 
els~where in the Charter of Rights, and should be excluded from s. 7. 53 

48 /d., 1173. Accord, Gosselin v. Que. [2002]4 S.C.R. 429, paras. 77 per McLachlin C.J. for majority 
(but with suggestion that definition is capable of expansion), para. 216 per Bastarache J. 
dissenting but not on this point. In Chaoulli v. Que. [2005]1 S.C.R. 791 (prohibition on private 
health insurance struck down), McLachlin C.J. and Major J ., who (with Bastarache J.) applied s. 7 
to strike down the law as "arbitrary", seem to have surreptitiously abandoned the link with the 
administration of justice, and Binnie and LeBel JJ., who (with Fish J.) wrote the dissenting 
opinion, explicitly said (paras. 195-199) that the link was not essential. Deschamps J., whose 
concurring opinion made up a majority to strike down the law, did not do sounders. 7 and did not 
discuss this point. 

49 Note II, above. 
50 R. v. Edwards Books and Art [1986]2 S.C.R. 713, 786 (s. 7 does not confer "an unconstrfl.ined 

right to transact business whenever one wishes"); Siemens v. Man. [2003]1 S.C.R. 6, para. 46 (no 
right to operate video lottery terminals). 

51 E.g. Wilson v. Medical Services Commn. (1988) 53 D.L.R. (4th) 171 (B.C.C.A.) (s. 7 violated by 
restrictions on the practice of medicine); criticized by M.D. Lepofsky, "Comment" (1989) 68 Can. 
Bar Rev. 615. 

52 Ress./93and 195.1 ofCrimina/Code(Prostitution Reference)[1990]1 S.C.R.I123, 11701171 per 
Lamer J. (disapproving Wilson, previous note); ILWU v. Can. [1994]1 S.C.R. 150 (holding that 
back-to-work legislation does not violate the liberty of the employees). But see Ruffo v. Conseil de 
Ia Magistrature [1995]4 S.C.R. 267, para. 38, where Gonthier J., for the majority of the Court, 
asserted without discussion that s. 7 demanded that a provincial court judge's conduct be 
examined by "an independent and impartial tribunal". The disciplinary committee charged with 
investigating the matter had the power to recommend the judge's dismissal. The case could have 
been decided under s. 23 of Quebec's Charter of Human Rights and Freedoms, which guaranteed 
an independent and impartial tribunal for a "determination of ... rights and obligations" and 
without reference to life, liberty or security of the person. In any case, no remedy was granted, 
because the Court rejected the allegation that the committee was biased. 

53 Ibid. But see B.(R.) v. Children's Aid Society [1995]1 S.C.R. 315, para. 83 per La Forest J. (with 
the concurrence of three others) (liberty includes the right of parents who were Jehovah's 
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PROPERTY 47.9 

judge.80 Thus, the division of the Court was seven-two in favour of the narrower 
interpretationofs . 7.81 

47.9 Property 

Section 7 protects "life, liberty and security of the person". The omission of 
property82 from s. 7 was a striking and deliberate departure from the constitutional 
texts that provided the models for s. 7.83-The due process clauses in the fifth and 
fourteenth amendments of the Constitution of the United States protect "life, 
liberty or property". And the due process clause ins. l(a) of the Canadian Bill of 
Rights protects "life, liberty, security of the person and enjoyment of property". 

The omission of property rights from s. 7 greatly reduces its scope. It means 
that s. 7 affords no guarantee of compensation or even of a fair procedure for the 
taking of property by government. 84 It means that s. 7 affords no guarantee of fair 
treatment by courts,85 tribunals or officials with power over the purely economic 
interests of individuals or corporations.86 It also requires, as we have noticed in 
the earlier discussions of "liberty" and "security of the person", that those terms 

provided for would be unconstitutional as a denial of the right to security of the person (except 
in the unlikely event of their being justified under s. I). 

80 L'Heureux-DuM J. agreed with Arbour J. on s. 7 (para. 141). Bastarache and LeBel 11., who 
also dissented (based on s. 15), essentially agreed with McLachlin C.J.'s majority opinion on 
s. 7. 

81 See also Masse v. Ont. (1996) 134 D.L.R. (4th) 20 (Ont. Div. Ct.), rejecting constitutional 
challenge to law reducing provincial social assistance rates. 

82 The gap is not filled by s. 8's prohibition of unreasonable "seizure". Section 8 applies only to 
a seizure of property for investigatory or evidentiary purposes: Re Becker (1983) 148 D.L.R. 
(3d) 539 (Alta. C.A.) (s, 8 does not apply to an expropriation of property). 

83 However, the International Covenant on Civil and Political Rights, which in articles 6-11 
includes elaborate provisions regarding life, liberty and security of the person, also omits any 
guarantee of property rights. 

84 The courts will imply these rights in the absence of an express legislative provision to the 
contrary: see ch . 29, Public Property, under heading 29.5, "Expropriation", above; but there is 
no constitutional impediment to an express legislative provision to the contrary, except for s. 
I (a) of the Canadian Bill of Rights, which is applicable only to the federal Parliament. 

85 Section 7 does not protect the right of action for damages: Wittman v. Emmott(l991) 77 D.L.R. 
(4th) 77 (B.C.C.A.); Budge v. Alta. (199 I) 77 D.L.R. (4th) 361 (Alta. C.A.). 

86 The courts will imply a duty to observe the rules of"naturaljustice" in the absence of an express 
legislative provision to the contrary, but there is no constitutioqal impediment to an express 
legislative provision to the contrary. Once again, an exception must be made for the federal 
jurisdiction, because s. 2(e) of the Canadian Bill of Rights requires compliance with "the 
principles of fundamental justice" for the determination of "rights and obligations". Note also 
Morguard Investments v. De Savoye [1990] 3 S.C.R. 1077, 1110 (obiter suggestions by La 
Forest J. that s. 7, "though not made expressly applicable to property", might play a role in 
conflict of laws cases in the courts). 
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47 .9 FUNDAMENTALJUSTICE 

be interpreted as excluding economic liberty and economic security; otherwise, 
property, having been shut out of the front door, would enter by the backY 

The omission of property rights from s. 7 also ensures a continuing role for 
the Canadian Bill of Rights, which continues to apply to federal (but not provin
cial) laws.Kx In the Canadian Bill of Rights, "enjoyment of property" is guaranteed 
by the due process clause of s. l (a); there is also, in s. 2(e), a guarantee of "a fair 
hearing in accordance with the principles of fundamental justice for the deter
mination of his rights and obligations". Although s. 2(e) has been held to be only 
a guarantee of a fair procedure,g9 the reference to the determination of"rights and 
obligations" extends beyond s. 7's "life, liberty and security of the person". For 
example, in Singh v. Minister of Employment and Immigration ( 1985),90 where 
the question was whether refugee claimants had been accorded a sufficient hearing 
under federal law, Beetz J., for half of the six-judge bench, being undecided 
whether life, liberty or security of the person was implicated, decided the case 
under s. 2(e) of the Canadian Bill of Rights. Wilson J., for the other half of the 
bench, held that s. 7 did apply, and she decided the case on that basis. Both judges 
were agreed in the result, which was that the Immigration Act's procedures did 
not measure up to the standard of fundamental justice, and were therefore inop
erative or invalid. 

MacBain v. Lederman (1985)Y 1 is another example of the broad reach of s. 
2(e). The issue in that case was whether the federal Human Rights Code violated 
fundamental justice in the provisions establishing an adjudicatory tribunal. The 
Code provided that the members of the tribunal were to be appointed by the 
Human Rights Commission. It was argued that this mode of appointment gave 
rise to a reasonable apprehension of bias because the Commission was also in 
effect the prosecutor of the complaint. The Federal Court of Appeal upheld the 
claim of bias, and struck down the appointment provisions of the Code. The Court 
relied upon s. 2(e), which was clearly applicable, because the tribunal had the 
power to make a determination of the respondent's rights and obligations. The 
Court did not rely upon s. 7, presumably because the tribunal had no power over 
life, liberty or security of the person.92 Civil litigation, whether before the courts 
or tribunals, is usually about money or property or other purely economic interests. 
Section 7 does not apply to this kind of litigation, buts. 2(e) does apply, so long 
as the dispute is governed by federal law. 

In Authorson v. Canada (2003),93 a disabled veteran challenged a provision 
in the federal Department of Veterans Affairs Act that barred any claim to interest 

87 
88 
89 
90 
91 
92 
93 

See /nvin Toy v. Que. [1989]1 S.C.R. 927, 1003. 
Chapter 35, Canadian Bill of Rights, above. 
This is clear from the context; and see note 97 and accompanying text, below. 
[1985]1 S.C.R. 177. 
[ 1985] I F.C. 856 (C.A.). 
Compare Blencoe v. B. C. [2002] 2 S.C.R. 307, note 68,. above. 
[2003]2 S.C.R. 40. Major J. wrote the opinion of the unanimous Court. 
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FUNDAMENTAL JUSTICE 47.10(a) 

on moneys held by the Department on behalf of disabled veterans. The plaintiff 
was a disabled veteran who had been incapable of managing his own funds and 
for whom_ the Department had (in accordance with its normal practice) been 
collecting his veteran's pension payments. After the plaintiff became competent, 
the Department paid him the pension money that had accumulated over a 40-year 
period, but the Department paid him no interest on the money. The plaintiff sued 
for the interest. It was common ground that the Crown was under a fiduciary duty 
to the veterans for whom it was holding funds to pay interest on the funds. The 
problem for the plaintiff was the statute that unambiguously barred any claim by 
veterans to interest on the funds. Section 7 of the Charter was no help, since only 
property rights were at stake. The plaintiff accordingly invoked ss. l(a) and 2(e) of 
the Canadian Bill of Rights. The Supreme Court of Canada denied relief under 
both provisions. With respect to s. l(a), the plaintiff argued that he had been 
deprived of the "enjoyment of property" without "due process of law": Parliament 
had taken away his rights without notice or hearing. But the Court refused to 
impose any additional procedural obligations on Parliament: "the only procedure 
due any citizen of Canada is that proposed legislation receive three readings in the 
Senate and House of Commons and that it receive Royal Assent".94 Nor did s. 
2(e) impose its right to a "fair hearing" on Parliament (as opposed to courts and 
administrative tribunals). The Court also refused to interprets. l(a) as imposing a 
substantive obligation to provide compensation for expropriated property.95 

47.10 Fundamental justice 

(a) Procedure and substance 

A deprivation of life, liberty or security of the person is a breach ofs. 7 of the 
Charter only if the deprivation is not in accordance with "the principles of 
fundamental justice".96 

When the Charter was adopted in 1982, the phrase "the principles of 
fundamental justice" did not have a firmly ·established meaning in Anglo
Canadian law. The phrase did appear in s. 2(e) of the Canadian Bill of Rights, 
which guarantees to a person "the right to a fair hearing in accordance with the 

94 /d., para. 37. Folld. in Taylor v. Can. (2007) 286 D.L.R. (4th) 385 (F.C.A.), paras. 91-96 
(Parliament under no duty to provide prior notice to persons potentially affected by statute 
containing loss of citizenship provisions). 

95 The plaintiff pressed on, with the ingenious argument that the Supreme Court decision 
extinguishing his right to interest should not be interpreted as extinguishing his right to damages 
for breach of fiduciary duty, although an "interest" figure would have to be deducted from the 
damages. This argument was accepted by a superior court judge in Ontario, who awarded 
damages (minus an interest figure). However the damages award was reversed on appeal by the 
Court of Appeal, which held that the Supreme Court decision had extinguished all relief for the 
Crown's breach of fiduciary duty: Authorson v. Can. (2007) 86 O.R. (3d) 321 (C.A.), leave to 
appeal denied by the sec on January 17,2008. 

96 This assumes that s. 7 confers only a single right: see note 5 and accompanying text, above. 
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PRESUMPTION OF INNOCENCE (S . ll(d)) 51.5(a) 

because he had not been charged with an offence. Nor was it clear whether he 
would be a witness at the accused's trial; if he was not a witness, the s. 13 right 
against self-incrimination would not apply. The Court held that this was another 
case for the "residual protection" of s. 7.69 While the confession would obviously 
be used in the trial of the accused, the person who made the confession would be 
entitled to the same rights as if he were covered by s. 13. That meant that in other 
proceedings the confession could not be used to incriminate him ("use immu
nity"), and evidence derived from the confession could not be used either ("de
rivative use immunity"). However, the person who made the confession was not 
entitled to immunity from prosecution for the crime to which he had confessed 
("transactional immunity") . Of course, any such prosecution would have to be 
conducted on the basis of evidence obtained independently of the confession. 

51.5 Presumption of innocence (s. ll(d)) 

(a) Section ll(d) 

Section ll(d) of the Charter of Rights70 provides as follows: 

11. Any person charged with an offence has the right 

(d) to be presumed innocent until proven guilty according to law in a fair 
and public hearing by an independent and impartial tribunal; 

Section 11 (d) is very similar to s. 2(t) of the Canadian Bi II of Rights. There is no 
provision quite like s. ll(d) in the American Bill of llights, although Lhe due 
process clauses ofthe fifth and fourteenth amendments have been held lo Lnclude 
a presumption of innocence71 and the sixth amendment gives to an accused the 
right to a "public" trial by an "impartial" jury. 

The most important application of the presumption of innocence is that, in 
criminal cases, the guilt of the accused must be proved by the Crown, and the 
standard is proof beyond a reasonable doubt, not proof on the balance of proba-

69 /d., para. 94 per Major J . for unanimous Court. 
70 For Collllnculllry on s. l l(d), see Morton and Hutchison, Presumprion of Innocence (1987): 

Charles. Cromwell and Jobson, Evidence and rhe Chart ill' of Rights and Freedom.T (1989), ch. 
2; Beaudoin and Mendes, note 29, above, 855-872 (by S. Roy); Stuart, note 29, above, 355-
360; McLeod, note 29, nbove, ch. 1 5; Canadian Charter of Rights Amtmrued, note 29, 11bovc, 
ilnnotarion to s. 11 (d); tbe last work provides a bibliography of the relevant literature. 

71 Re Winship (1970) 397 U.S. 358 (due process requires proof of guill beyond a reasonable 
doubt). 
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51.5(b) RIGHTS ON BEING CHARGED 

bilities, which is the standard in civil cases.n A determination of guilt requires 
proof beyond a reasonable doubt. In R. v. Demers (2004),73 a person who had 
been declared unfit to stand trial objected to the fact that he remained in the 
criminal justice system, subject to annual reviews of his fitness to stand trial, as 
long as the Crown continued to have a prima facie case against him. He argued 
that it was a breach of the presumption of innocence to subject him to criminal 
charges for an indeterminate period based solely on a prima facie case that he 
committed the offence charged. The Supreme Court of Canada rejected the ar
gument. The maintenance of criminal proceedings against him and the consequent 
restriction of his liberty were not equivalent to a determination ofguilt. The prima 
facie case was sufficient to keep him in the criminal justice system.74 

(b) Reverse onus clauses 

The presumption of innocence, which is conferred by s. ll(d) upon any 
person charged with an offence,75 exists at common law,.and finds expression in 
the rule that the Crown bears the burden of proving the guilt of the accused 
(instead of the accused having to prove his innocence), reinforced by the further 
rule that the standard of proof that must be satisfied by the Crown is proof beyond 
a reasonable doubt (instead of proof on the balance of probabilities). 

Coinmori law rules can of course be changed by apt legislation, and "reverse 
onus" clauses, which cast the burden of proof of some matters on the accused, 
are to be found in some statutes. In R. v. Oakes (1986),76 the Supreme Court of 
Canada struck down a reverse onus clause in the federal Narcotic Control Act. 
The clause provided that proof that the accused was in possession of an illegal 
drug raised a presumption that the accused was in possession for the purpose of 
trafficking. The Supreme Court of Canada held that s. ll(d) required that the 
Crown must bear the burden of proving the guilt of a person charged with an 
offence, and the standard of the Crown's proof must be the criminal standard of 

72 The use by the Crown of similar fact evidence to prove that the accused committed an offence 
in circumstances similar to a previous offence is not a breach of the presumption of innocence, 
but the Crown must establish the admissibility of the similar fact evidence on the ci vii standard 
of the balance of probabilities, and then prove the guilt of the accused (with the aid of the 
similar fact evidence if admitted) beyond a reasonable doubt: R. v. Arp ( 1998] 3 S.C.R. 339 
(upholding the use of similar fact evidence). 

73 (2004]2 S.C.R. 489. 
74 /d., paras. 32-36. 
75 Section II (d) has no application to civil proceedings, but a reverse onus clause in civil pro

ceedings was struck down in Little Sisters Book and Art Emporium v. Can. [2000] 2 S.C.R. 
1120, paras. 97-105. The clause placed the burden of challenging a customs determination on 
the importer, and in the context of expressive material this required the importer to prove that 
the material was not obscene. The Court held that the Crown must bear the burden of proving 
that material that is constitutionally protected by s. 2(b) of the Charter is obscene. 

76 [1986] I S.C.R. 103. The majority opinion was written by Dickson C.J. with the concurrence 
of four others. Estey J., with whom Mcintyre J. agreed, wrote a concurring opinion. 
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PRESUMPTION OF INNOCENCE (S. I 1(0)) 51.5(b) 

proof beyond a reasonable doubt. Any provision that imposed on the accused 
"the burden of disproving on a balance of probabilities an essential element of an 
offence" would be a breach of s. ll(d), because it would make it "possible for a 
conviction to occur despite the existence of a reasonable doubt". 77 

The effect of the presumption in the Narcotic Control Act was that once the 
Crown proved beyond a reasonable doubt that the accused was in possession of 
an illegal drug (the proved fact), then the trier of fact was required 78 to make the 
inference that the accused was in possession for the purpose of trafficking (the 
presumed fact). This inference made the accused guilty of the offence of possession 
for the purpose of trafficking, which was a more serious offence than simple 
possession. The accused could rebut the presumption by proving that the 
presumed fact (purpose of trafficking) was not true. It is a general rule of the 
criminal law that, when an element of a criminal offence has to be disproved by 
the accused, the standard of proof is not the criminal one of proof beyond a 
reasonable doubt but the civil one of proof on the balance of probabilities. But the 
Court held that the lowering of the standard of proof did not make a reverse onus 
clause constitutional, because the clause still relieved the Crown of its 
constitutional duty to prove all elements of the offence to the criminal standard 
of proof beyond a reasonabl.e doubt. In the case of the Narcotic Control Act's 
re~erse onus clause, the accused might adduce sufficient evidence to raise a 
reasonable doubt as to whether the presumed fact (purpose of trafficking) was 
untrue, but not enough evidence to persuade the trier of fact on a balance of 
probabilities that the presumed fact was untrue. In that event, the reverse onus 
clause would require the accused to be convicted of possession for the purpose of 
trafficking, despite the fact that there was a reasonable doubt as to the existence of 
an essential element of the offence. It followed that the reverse onus clause 
violated s. ll(d), and the Court went on to hold that it was not saved by s. l; the 
clause was therefore unconstitutional. 

The reversal of the onus in Oakes related to "an essential element of the 
offence". In R. v. Whyte (1988),79 the Supreme Court of Canada had to consider a 
reverse onus clause that did not relate to an essential· element of the offence. The 
Criminal Code made it an offence to have the "care or control" of a motor vehicle 
while intoxicated. The Code provided that, where an accused occupied the driver's 
seat of a motor vehicle, he was deemed to have the care or control of the vehicle 
unless he established (proved on the balance of probabilities) "that he did not 
enter or mount the vehicle for the purpose of setting it in motion". The Crown 

77 I d., 132. Compare R. v. Bray(l983)40 O.R. (2d) 766(C.A.) (reverse onus with respect to grounds 
for bail, not an cssenti<ll element of the offence, upheld): R. v. Potvin [1989]1 S.C.R. 51.5 (reverse 
onus with respect to admission of evidence, not an essential elemelll of the offence, upheld). 

78 This was u "mandatory'' presumption., because the lrieroffoct was required to in fee tbe presumed 
fact (purpose of trc1fficking) from the proved fuel (possession). A ·'permissive' ' presumption 
merely pem1its Lhc Lrier of fuel to make the inference of the presumed fact. A permissive 
presumption does not infringe~ . ll(d): R v. Downey[l992] 2 S.C.R. I 0, 29 per Cory J. obiter for 
m~jority. 

79 [1988]2 S.C.R. 3. Dickson C.J. wrote the unanimous opinion of the Court. 
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51.5(b) RIGHTS ON BEING CHARGED 

argued that this clause did not infringe the presumption of innocence, because the 
intention of setting the vehicle in motion was not an element of the offence. The 
Court rejected the argument, holding that the presumption of innocence was 
infringed not only by a requirement to disprove an essential element of the offence 
but also by this requirement to disprove "a fact collateral to the substantive 
offence".80 It made no difference whether the fact to be proved was characterized 
as "an essential element, a collateral factor, an excuse, or a defence". 81 If the 
accused was required to prove some fact on the balance of probabilities in order to 
avoid conviction, then there was an infringement of the presumption of innocence, 
because the requirement "permits a conviction in spite of a reasonable doubt in 
the mind of the trier of fact as to the guilt of the accused". 82 This reverse onus 
clause therefore infringed s. 11(d), although the Court went on to uphold the 
clause under s. 1 as a reasonable limit on the right with the purpose of preventing 
drunken driving. 

The prohibition against reverse onus clauses applies even to excuses or 
defences.83 It is an infringement of the presumption of innocence to impose on an 
accused person the burden of establishing (proving on the balance of 
probabilities) an excuse or a defence. The hate propaganda offence of the 
Criminal Code makes truth a defence, but casts upon the accused the burden of 
proving that the impugned statements are true. That is a breach of s. 11 (d). 84 

Many regulatory offences (public welfare offences) are offences of strict liability, 85 

to which due diligence is a defence, but the burden of proving due diligence is 
imposed on the accused. That is also a breach of s. 11(d).86 Even the defence of 
insanity infringes s. 11(d), because the Criminal Code enacts a presumption of 
sanity87 and requires insanity 

80 Id., 18. 
81 Ibid. 

(Continued on page 51-19) 

82 Ibid. Folld. in R. v. St-Onge Lamoureux [2012] 3 S.C.R. 187, para. 27 (holding that presumptions 
of accuracy ofbreathalyzer tests infringed the presumption of innocence). 

83 But note R. v. Holmes [1988] I S.C.R. 914 and R. v. Schwartz [1988] 2 S.C.R. 443, where a 
majority of the Court held that an excusing provision was not a reverse onus clause. 

84 R. v. Keegstra [1990] 3 S.C.R. 697 (upholding the clause by a majority on the basis ofs. I); R. v. 
Keegstra (No.3) [1996] I S.C.R. 458 (clause again upheld under s. I by a unanimous Court). 

85 For an explanation of strict liability, see ch. 47, Fundamental Justice, under heading 47.11, 
"Absolute and strict liability", above. 

86 R. v. Wholesale Travel Group[1991] 3 S.C.R. 154 (a majority of seven to two held that the reverse 
onus clause infringed s. ll(d), but the clause was upheld by the two votes that held that there was 
no breach of s. ll(d) plus the three votes that held that the clause should be upheld under s. 1). 

87 The relevant section of the Criminal Code has since been amended, the primary difference between 
the new sections and the old being that the term "insanity" has been replaced by the term "mental 
disorder" . 
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to be proved by the accused. 88 In all these cases, the burden of proving the defence 
could not be placed on the accused, because that would "permit a conviction in 
spite of a reasonable doubt in the mind of the trier of fact as to the guilt of the 
accused".89 However, in all these cases, the Court's bark was worse than its bite, 
because in each footnoted case the reversal of the onus of proving the defence 
was upheld under s. 1. 

In all the reverse onus cases discussed so far, the challenged provision 
imposed on the accused a burden of persuasion - a burden of proving (or 
disproving) some fact on the balance of probabilities. In R. v. Downey (1992),90 

the Supreme Court of Canada had to review a provision that did not impose on 
tQ.e accused a burden of persuasion, but did impose a burden of adducing (or 
pointing to) evidence. The Criminal Code made it an offence to live off the avails 
of prostitution. The Code went on to provide that evidence that the accused "lives 
with or is habitually in the company of prostitutes" constituted, in the absence of 
evidence to the contrary, "proof that the [accused] lives on the avails of prosti
tution". This provision, upon proof that the accused lived with a prostitute (the 
proved fact), cast upon the accused the burden of raising a reasonable doubt that 
the accused lived on the avails of prostitution (the presumed fact). At the most, 
the provision would require the accused to adduce evidence to raise a reasonable 
doubt as to whether he was living on the avails of prostitution. The provision 
would not require the accused himself to testify, since the testimony of other 
defence witnesses might suffice. The provision would not even require the accused 
to call defence evidence if a reasonable doubt emerged from the defence's cross
examination of the Crown witnesses who testified as to the accused's living with 
a prostitute (the fact that the Crown had to prove). Nevertheless, the Court held 
unanimously that this evidentiary presumption infringed the presumption of in
nocence ins. ll(d). According to Cory J. for the majority, "the fact that someone 
lives with a prostitute" (the proved fact) "does not lead inexorably to the conclu
sion that the person is living on avails" (the presumed fact). 9 ' The absence of an 
"inexorable'.' connection between the proved fact and the presumed fact "can 

88 R. v. Chaulk [1990]3 S.C.R. 1303 (a majority of seven to two held that the reverse onus clause 
infringed s. l1(d), but all seven held that the clause should be upheld under s. I); foll'd. in R. 
v. Ratti [1991]1 S.C.R. 68; R. v. Romeo [1991]1 S.C.R. 86. In R. v. Daviault [1994]3 S.C.R. 
63, the Court created a reverse onus clause, holding (without any statutory provision) that the 
defence of extreme intoxication had to be established by the accused on the balance of proba
bilities; the defence was said to be akin to insanity, so that the reversal of the onus was justified 
under s. I. In R. v. Stone [1999] 2 S.C.R. 290, the Court created another reverse onus clause, 
holding that the defence of automatism had to be established by the accused on the balance of 
probabilities; the analogies of insanity and intoxication were invoked, and the reversal of the 
onus was said to be justified under s. 1. 

89 !d., 1339-1331. 
90 [1992] 2 S.C.R. 10. The majority opinion was written by Cory J. with the concurrence of 

L'Heureux-Dube, Sopinka and Gonthier JJ. McLachlin J., with the concurrence of Iacobucci 
J. and La Forest J., wrote dissenting opinions. 

91 !d., 30. 
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51.5(b) RIGHTS ON BEING CHARGED 

result in the conviction of an accused despite the existence of a reasonable 
doubt".92 This possibility (however unlikely) caused the evidentiary presumption 
to infringe s. ll (d). However, Cory J. upheld the provision under s. l, relying on 
the Crown's difficulty in getting prostitutes to testify against their pimp, and the 
ease with which an innocent accused could rebut the merely evidentiary pre
sumption.~3 

In R. v. Osolin (l993),Y4 there was a challenge to a provision of the Criminal 
Code that provided that, where an accused claimed that he had an honest belief 
that the complainant consented to his actions (it was a sexual assault in that case), 
the judge should put the defence to the jury "if satisfied that there is sufficient 
evidence and that, if believed by the jury, the evidence would constitute a de
fence". It was objected that, by its requirement of "sufficient evidence", this 
provision imposed a burden on the accused that was inconsistent with the pre
sumption of innocence. The Supreme Court of Canada unanimously upheld the 
provision. Unlike the provision in Downey, this provision did not create any 
presumption. It simply required the accused to adduce or point to some evidence 
on the basis of which a jury could tind that there was a reasonable doubt as to the 
existence of an honest belief. Indeed, although the Criminal Code provision 
addressed only the defence of mistaken belief, the same threshold had to be 
crossed in the case of ail criminal defences before the trial judge couid properly 
leave them tci the jury. The Osolin case decides that the presumption of innocence 
is not infringed by a provision that does no more than impose on the accuse_d the 
burden of adducing sufficient evidence to raise a reasonable doubt as to the 
presence or absence of some fact that is a defence (or an element of the offence, 
a collateral factor or an excuse). An evidentiary burden of this kind does not 
infringe s.ll(d), because the burden of proving all elements of the offence beyond 
a reasonable doubt remains on the Crown. 

Whiles. ll(d) prohibits the reversal of the burden of proof of a fact that is 
an element of the offence, s. ll(d) has nothing to say about the elimination of an 
element of the offence, If Parliament were to take the more radical step of 
eliminating an element of an offence, the accused would be worse off than if the 
burden of disproving that element had been reversed. Yet the accused would be 

·unable to invokes. ll(d), because there would have been no interference with 

92 Ibid. La Forest and McLachlin JJ., who dissented on the issue of s. I justification, expressly 
agreed with Cory J. on this issue. 

93 Compare R. v. Laba [ 1994] 3 S.C.R. 965 (reverse onus clause casting burden of persuasion on 
accused could be justified under s. I if it only cast evidentiary burden on accused; held, clause 
should be modified accordingly) . 

94 [ J 993] 4 S.C.R. 595. The Court was unanimous on the point discussed in the text, although 
five opinions were written _and the Court was divided on the outcome of the appeal. 
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the presumption of innocence.95 Under s. 7, however, there are restrictions on the 
power of Parliament to eliminate elements of offences for which imprisonment 
is a punishment impdsonmenl being a deprivati n of "liberty' ).96 For example, 
it is a violation of s. 7 to eliminate all requi remem ffault (mens rea rnegligence) 
from the elements of an offence;97 in t.hc case of " true crim s" (as opposed to 
"regulatory offences"), it is a violation of s. 7 to eliminate the requirement of 
mens rea;98 in the case of murder and some other offences carrying special stigma, 
the Court has insisted on special levels of mens rea.99 Thus, the elements of a 
serious criminal offence (one involving imprisonment) may include not only those 
enacted by the Parliament or Legislature, but also additional elements called for 
by s. 7's requirement of fundamental justice. Section ll(d) then reinforces s. 7 
by requiring that all the elements of the offence, including those added under s. 
7, must be proved by the Crown to the criminal standard of proof beyond a 
reasonable doubt. 100 

(c) Fair and public hearing 

Section 11 (d) provides that a person charged with an offence is entitled to a 
"fair and public hearing". 

The requirement that a' hearing be "fair" is explicit ins. ll(d), but that has 
not deterred the Supreme ourt of Canadafrom holding that the same requirement 
is implicit in the guarantee of fundamental justice of s. 7. In order to avoid 
repetition, I have discussed the casys in chapter44, Fundamental Justice, above.101 

The requirement of s. ll(d) that a hearing be "public" would entail a trial in 
open court, without restrictions on reporting by the media.102 However, it is likely 
that s. 1 of the Charter would sustain limited statutory provisions for closed trials, 
or for suppression of names or details where important privacy interests are at 
stake. 

95 E.g., R. v. Transport Robert (2003) 68 O.R.(3d) 51 (C.A.), upholding offence from which the 
mental element of fault had been eliminated (absolute liability). There was no breach of s. 
11 (d), because no burden of proof was imposed on the accused (and there was no breach of s. 
7 because the offence did not carry the punishment of imprisonment). 

96 See ch. 47, Fundamental Justice, above. 
97 E.g., Re B.C. Motor Vehicle Act [1985]2 S.C.R. 486. 
98 R. v. Wholesale Travel Group [1991]3 S.C.R. 154. 
99 E.g., R. v. Vaillancourt [1987]2 S.C.R. 636. 
100 R. v. Penna [1990]2 S.C.R. 865, 897 (explaining relationship bet~een ss. 7 and ll(d)). 
101 See ch. 47, Fundamental Justice, under heading 47.21, "Fair trial", above. 
102 R. v. Sophonow (No. 2) (I 983) 150 D.L.R. (3d) 590 (Man. C.A.) (accused not entitled to pre

trial suppression of publicity regarding his case); R. v. D.(G.) (1991) 2 O.R. (3d) 498 (C.A.) 
(accused not entitled to suppression of his identity at trial). The issue of press access to trials 
has been raised by the press, not under s. ll(d) (since the press is not a "person charged with 
an offence"), but under s. 2(b) (freedom of expression). This is discussed inch. 43, Expression, 
under heading 43.13, "Access to courts", above. 
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sif de pecher le saumon pendant une periode de 24 
heures - Pecheurs commerciaux, pour Ia plupart non 
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Droit constitutionnel- Charte des droits -Main
tien des droits et libertes des Autochtones - Droit a 
l'egalite - Permis de peche communautaire delivre 
en vertu d'un programme pilate de vente et accordant 
aux membres de trois bandes autochtones le droit 
exclusif de pecher le saumon pendant une periode 
de 24 heures - Pecheurs commerciaux. pour La plu
part non autochtones, a qui il etait interdit de pecher 
pendant cette periode, alleguant ['existence d'une 
atteinte a leurs droits a l'egalite en raison d'une 
mesure discriminatoire fondee sur La race - L'arti
cle 25 de la Charte canadienne des droits et libertes 
soustrait-il le programme en cause a /'accusation de 
discrimination? 
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Fisheries - Commercial fishery -Aboriginal Fish
eries Strategy- Communal fishing licence issued under 
pilot sales program granting members of three aborig
inal bands exclusive right to fish for salmon for period of 
24 hours- Commercial, mainly non-aboriginal, fishers 
excluded from fishery at that time alleging a breach of 
their equality rights on basis of race-based discrimi
nation - Whether licence constitutional - Canadian 
Charter of Rights and Freedoms, s. 15. 

The federal government's decision to enhance ab
original involvement in the commercial fishery led to 
the Aboriginal Fisheries Strategy. A significant part of 
the Strategy was the introduction of three pilot sales 
programs, one of which resulted in the issuance of a 
communal fishing licence to three aboriginal bands, 
permitting fishers designated by the bands to fish for 
salmon in the mouth of the Fraser River for a period 
of 24 hours and to sell their catch. The appellants, who 
are all commercial fishers, mainly non-aboriginal, 
excluded from the fishery during this 24-hour period, 
participated in a protest fishery and were charged 
with fishing at a prohibited time. At their trial, they 
argued that the communal fishing licence discrimi
nated against them on the basis of race. The trial judge 
found that the licence granted to the three bands was a 
breach of the appellants' equality rights under s. 15(1) 
of the Canadian Charter of Rights and Freedoms that 
was not justified under s. 1 of the Charter. Proceedings 
on all the charges were stayed. A summary convictions 
appeal by the Crown was allowed. The stay of proceed
ings was lifted and convictions were entered against the 
appellants. The Court of Appeal upheld that decision. 

Held: The appeal should be dismissed. The commu
nal fishing licence was constitutional. 

Per McLachlin C.J. and Binnie, LeBel, Deschamps, 
Fish, Abella, Charron and Rothstein JJ.: The communal 
fishing licence falls within the ambit of s. 15(2) of the 
Charter, and the appellants' claim of a violation of s. 15 
cannot succeed. [3] 

Section 15(1) and s. 15(2) work together to pro
mote the vision of substantive equality that underlies 
s. 15 as a whole. The focus of s. 15(1) is on preventing 
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Peche- Peche commerciale- Strategie relative aux 
peches autochtones - Permis de peche communautaire 
delivre en vertu d'un programme pilate de vente et 
accordant aux membres de trois bandes autochtones le 
droit exclusif de pecher le saumon pendant une periode 
de 24 heures- Pecheurs commerciaux, pour la plupart 
non autochtones, a qui il eta it interdit de pee her pendant 
cette periode, alleguant ['existence d'une atteinte a leurs 
droits a l'egalite en raison d'une mesure discriminatoire 
fondee sur la race - Le permis etait-il conforme a la 
Constitution? - Charte canadienne des droits et liber
tes, art. 15. 

La decision du gouvernement federal de favoriser Ia 
participation des Autochtones a Ia peche commerciale 
est a l'origine de Ia Strategie relative aux peches autoch
tones. Cette strategie a, dans une large mesure, consiste 
a etablir trois programmes pilotes de vente, dont l'un 
a donne lieu a Ia delivrance, aux trois bandes autoch
tones, d'un permis de peche communautaire autori
sant les pecheurs designes par ces bandes a pecher le 
saumon a !'embouchure du fleuve Fraser pendant une 
periode de 24 heures, de meme qu'a vendre leurs prises. 
Les appelants, tous des pecheurs commerciaux, pour 
la plupart non autochtones, qui se sont vu interdire de 
pecher pendant cette periode de 24 heures, ont participe 
a une peche de protestation et ont ete accuses d'avoir 
peche pendant une periode interdite. Lors de leur 
proces, ils ont fait valoir que le permis de peche com
munautaire etait discriminatoire a leur egard en raison 
de leur race. Le juge de premiere instance a conclu que 
le permis delivre aux trois bandes portait atteinte aux 
droits a l'egalite garantis aux appelants par le par. 15(1) 
de Ia Charte canadienne des droits et libertes, et que 
cette atteinte n'etait pas justifiee au regard de !'article 
premier de Ia Charte. Il a ordonne !'arret des proce
dures relatives a toutes les accusations. L'appel de Ia 
Couronne contre les declarations sommaires de culpa
bilite a ete accueilli. L'arret des procedures a ete !eve et 
des declarations de culpabilite ont ete inscrites contre 
les appelants. La Cour d'appel a maintenu cette deci
sion. 

Arret : Le pourvoi est rejete. Le permis de peche com
munautaire etait conforme a Ia Constitution. 

Lajuge en chef McLachlin et les juges Binnie, LeBel, 
Deschamps, Fish, Abella, Charron et Rothstein : Le 
permis de peche communautaire releve du par. 15(2) de 
Ia Charte et !'allegation des appelants voulant qu'il y ait 
eu violation de !'art. 15 ne saurait etre retenue. [3] 

Les paragraphes 15(1) et 15(2) ont pour effet com
bine de promouvoir !'idee d'egalite reelle qui sous-tend 
!'ensemble de !'art. 15. Le paragraphe 15(1) a pour objet 
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governments from making distinctions based on enu
merated or analogous grounds that have the effect of 
perpetuating disadvantage or prejudice or imposing 
disadvantage on the basis of stereotyping. The focus 
of s. 15(2) is on enabling governments to pro-actively 
combat discrimination by developing programs aimed 
at helping disadvantaged groups improve their situa
tion. Through s. 15(2), the Charter preserves the right 
of governments to implement such programs without 
fear of challenge under s. 15(1). It is thus open to the 
government, when faced with as. 15 claim, to establish 
that the impugned program falls under s. 15(2) and is 
therefore constitutional. If the government fails to do 
so, the program must then receive full scrutiny under s. 
15(1) to determine whether its impact is discriminatory. 
[16] [37] [40] 

A distinction based on an enumerated or analogous 
ground in a government program will not constitute dis
crimination under s. 15 if, under s. 15(2): (1) the pro
gram has an ameliorative or remedial purpose; and (2) 
the program targets a disadvantaged group identified by 
the enumerated or analogous grounds. Given the lan
guage of the provision and its purpose, legislative goal 
is the paramount consideration in determining whether 
or not a program qualifies for s. 15(2) protection. The 
program's ameliorative purpose need not be its sole 
object. [41] [44] [48] [50] [57] 

The government program at issue here is protected 
by s. 15(2) of the Charter. The communal fishing 
licence was issued pursuant to an enabling statute and 
regulations and qualifies as a "law, program or activity" 
within the meaning of s. 15(2). The program also "has 
as its object the amelioration of conditions of disad
vantaged individuals or groups". The Crown describes 
numerous objectives for the program, which include 
negotiating solutions to aboriginal fishing rights claims, 
providing economic opportunities to native bands and 
supporting their progress towards self-sufficiency. The 
means chosen to achieve the purpose (special fishing 
privileges for aboriginal communities, constituting a 
benefit) are rationally related to serving that purpose. 
The Crown has thus established a credible ameliorative 
purpose for the program. The program also targets a 
disadvantaged group identified by the enumerated or 
analogous grounds. The bands granted the benefit were 
disadvantaged in terms of income, education and a host 
of other measures. This disadvantage, rooted in his
tory, continues to this day. The fact that some individ
ual members of the bands may not experience personal 
disadvantage does not negate the group disadvantage 
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d'empecher les gouvernements d'etablir des distinctions 
fondees sur des motifs enumeres ou analogues ayant 
pour effet de perpetuer un desavantage ou un prejuge, 
ou d'imposer un ctesavantage fonde sur !'application de 
stereotypes. Le paragraphe 15(2) vise a permettre aux 
gouvernements de combattre de maniere proactive Ia dis
crimination au moyen de programmes destines a aider des 
groupes defavorises a ameliorer leur situation. Grace au 
par. 15(2), Ia Charte protege le droit des gouvernements 
de mettre en reuvre de tels programmes sans s'exposer a 
des contestations fondees sur le par. 15(1). Lorsqu'il fait 
face a une allegation fondee sur !'art. 15, le gouverne
ment peut etablir que le programme conteste releve du 
par. 15(2) et est done conforme a Ia Constitution. Si le 
gouvernement ne le fait pas, le programme doit alors etre 
assujetti a un examen approfondi au regard du par. 15(1) 
afin de determiner s'il a un effet discriminatoire. [16] 
[37] [40] 

La distinction fondee sur un motif enumere ou ana
logue qu'etablit un programme gouvernemental n'est 
pas discriminatoire au sens de !'art. 15 si, au regard du 
par. 15(2), ce programme (1) a un objet ameliorateur 
ou reparateur et (2) vise un groupe defavorise caracte
rise par un motif enumere ou analogue. Compte tenu du 
libelle et de !'objet de Ia disposition, l'objectif legisla
tif est Ia consideration primordiale pour determiner si 
un programme peut beneficier de Ia protection du par. 
15(2). II n'est pas necessaire que le programme vise 
uniquement un objet ameliorateur. [41] [44] [48] [50] 
[57] 

Le programme gouvernemental en cause dans Ia pre
sente affaire est protege par le par. 15(2) de la Charte. 
Le permis de peche communautaire a ete delivre confor
mement a une loi habilitante et a son reglement d'appli
cation, et il constitue une « lo[i], [un] programm[e] ou 
[une] activit[ e) » au sens du par. 15(2). Le programme est 
aussi « destin[e] a ameliorer Ia situation d'individus ou 
de groupes defavorises >>. La Couronne associe maints 
objectifs au programme, dont ceux consistant a parve
nir a des solutions negociees relativement aux revendi
cations de droits de peche des peuples autochtones et a 
donner des possibilites de developpement economique 
aux bandes autochtones aft n de favoriser leur accession 
a l'autosuffisance. Les moyens choisis pour realiser cet 
objectif (!'attribution aux collectivites autochtones de 
privileges speciaux en matiere de peche qui constituent 
un avantage) ont un lien rationnel avec Ia poursuite de cet 
objectif. La Couronne a done prouve que le programme 
avait un objet ameliorateur credible. Le programme vise 
egalement un groupe defavorise caracterise par un motif 
enumere ou analogue. Les bandes qui se sont vu accorder 
l'avantage en question etaient defavorisees sur les plans 
du revenu et de !'education, et a maints autres egards. 
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suffered by band members. It follows that the program 
does not violate the equality guarantee of s. 15 of the 
Charter. [30] [57-59] [61] 

With respect to s. 25 of the Charter, it is not clear 
that the communal fishing licence at issue lies within 
the provision's compass. The wording of s. 25 and the 
examples given therein suggest that only rights of a 
constitutional character are likely to benefit from s. 25. 
A second concern is whether, even if the fishing licence 
does fall under s. 25, the result would constitute an 
absolute bar to the appellants' s. 15 claim, as distin
guished from an interpretive provision informing the 
construction of potentially conflicting Charter rights . 
Prudence suggests that these issues, which raise com
plex questions of the utmost importance to the peaceful 
reconciliation of aboriginal entitlements with the inter
ests of all Canadians, are best left for resolution on a 
case-by-case basis as they arise. [63-65] 

Per Bastarache J.: Section 25 of the Charter operates 
to bar the appellants' constitutional challenge under s. 
15. Although there is agreement with the restatement 
of the test for the application of s. 15 of the Charter set 
out in the main opinion, there is no need to go through 
a full s. 15 analysis before considering whether s. 25 
applies. It is sufficient to establish the existence of a 
potential conflict between the pilot sales program and s. 
15. [75] [77] [108] 

Section 25 is not a mere canon of interpretation. It 
serves the purpose of protecting the rights of aborig
inal peoples where the application of the Charter pro
tections for individuals would diminish the distinctive, 
collective and cultural identity of an aboriginal group. 
This is consistent with the wording and history of the 
provision. The s. 25 shield against the intrusion of the 
Charter upon native rights or freedoms is restricted by 
s. 28 of the Charter, which provides for gender equal
ity "[n]otwithstanding anything in this Charter". It 
is also restricted to its object, placing Charter rights 
and freedoms in juxtaposition to aboriginal rights and 
freedoms. This means in essence that only laws that 
actually impair native rights will be considered, not 
those that simply have incidental effects on natives . 
[80-81] [89] [93] [97] 
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Ce desavantage historique perdure de nos jours. Le fait 
que certains membres des bandes ne soient pas neces
sairement personnellement defavorises n'annule pas le 
desavantage dont sont collectivement victimes les mem
bres de ces bandes. II s'ensuit que le programme ne porte 
pas atteinte au droit a I'egalite garanti par I' art. 15 de Ia 
Charte. [30] [57-59] [61] 

En ce qui concerne !'art. 25 de Ia Charte, il n'est pas 
certain que le permis de peche communautaire en cause 
tombe sous le coup de cet article. Le libelle de !'art. 25 et 
les exemples qu'on y trouve indiquent que seuls les droits 
de nature constitutionnelle sont susceptibles de benefi
cier de Ia protection de !'art. 25. Meme dans !'hypothese 
ou le permis de peche releverait effectivement de !'art. 
25, Ia deuxieme question est de savoir si Ia demande des 
appelants fondee sur !'art. 15 serait totalement irrece
vable, contrairement a ce qui se produirait dans le cas 
d'une disposition servant a interpreter des droits garan
tis par Ia Charte qui sont susceptibles d'entrer en con fl. it. 
II serait plus prudent que ces questions -qui soulevent 
des considerations complexes extremement importantes 
pour que les droits des Autochtones puissent etre conci
lies de maniere pacifique avec les interets de tous les 
Canadiens- soient tranchees au fur eta mesure qu'elles 
seront soulevees dans des cas particuliers. [63-65] 

Le juge Bastarache : L'article 25 de Ia Charte fait ob
stacle a Ia contestation constitutionnelle des appelants 
fondee sur !'art. 15. Bien que Ia reaffirmation du critere 
adopte dans les motifs principaux a l'egard de !'applica
tion de !'art. 15 de la Charte soit acceptee, il n'est pas 
necessaire de proceder a une analyse complete au regard 
de !'art. 15 avant de se demander si !'art. 25 s'applique. 
II suffit d'etablir !'existence d'un conftit potentiel entre le 
programme pilate de vente et !'art. 15. [75] [77] [108] 

L'article 25 n'est pas une simple norme d'interpre
tation. II a pour objectif de proteger les droits des peu
ples autochtones lorsque !'application des protections 
etablies dans Ia Charte a l'endroit des individus dimi
nuerait l'identite distinctive, collective et culturelle d'un 
groupe autochtone. Cette interpretation s'accorde avec Ia 
formulation et l'historique de Ia disposition. L'article 25 
qui sert de bouclier contre les incidences de Ia Charte 
sur les droits et les libertes des peuples autochtones est 
restreint par !'art. 28 de Ia Charte, qui etablit l'egalite des 
sexes « [i]ndependamment des autres dispositions de Ia 
presente charte >>.II est egalement limite a son objet, les 
droits et libertes garantis par Ia Charte etant juxtaposes 
aux droits et libertes des peuples autochtones. Cela signi
fie, pour l'essentiel, que seules les lois qui portent veri
tablement atteinte a des droits des peuples autochtones 
seront prises en consideration , et non celles qui ont uni
quement des effets accessoires sur les Autochtones. [80-
81] [89] [93] [97] 
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The reference to "aboriginal and treaty rights" in 
s. 25 suggests that the focus of the provision is the 
uniqueness of those persons or communities mentioned 
in the Constitution; the rights protected are those that 
are unique to them because of their special status. 
Legislation that distinguishes between aboriginal and 
non-aboriginal people in order to protect interests asso
ciated with aboriginal culture, territory, sovereignty or 
the treaty process deserves to be shielded from Charter 
scrutiny. Laws adopted under the power set out in s. 
91(24) of the Constitution Act, 1867 would normally 
fall into this category, the power being in relation to the 
aboriginal peoples as such, but not laws that fall under s. 
88 of the Indian Act, because they are by definition laws 
of general application. "[O]ther rights or freedoms" in 
s. 25 comprise statutory rights which seek to protect 
interests associated with aboriginal culture, territory, 
self-government, and settlement agreements that are a 
replacement for treaty and aboriginal rights. But private 
rights of individual Indians held in a private capacity 
as ordinary Canadian citizens would not be protected. 
Section 25 reflects the imperative need to accommo
date, recognize and reconcile aboriginal interests. [103] 
[105-106] 

There are three steps in the application of s. 25. The 
first step requires an evaluation of the claim in order 
to establish the nature of the substantive Charter right 
and whether the claim is made out, prima facie. The 
second step requires an evaluation of the native right 
to establish whether it falls under s. 25. The third step 
requires a determination of the existence of a true con
flict between the Charter right and the native right. 
[lll] 

Here, there is a prima facie case of discrimination 
pursuant to s. 15(1). The right given by the pilot sales 
program is limited to Aboriginals and has a detrimental 
effect on non-aboriginal commercial fishers who oper
ate in the same region as the beneficiaries of the pro
gram. It is also clear that the disadvantage is related 
to racial differences. The native right falls under s. 
25. The unique relationship between British Columbia 
aboriginal communities and the fishery should be 
enough to draw a link between the right to fish given 
to Aboriginals pursuant to the pi lot sales program and 
the rights contemplated by s. 25. The right to fish has 
consistently been the object of claims based on aborig
inal rights and treaty rights, the enumerated terms in 
the provisions. Furthermore, the Crown itself argued 
that these rights to fish were a first step in establishing 
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La mention a l'art. 25 des « droits ou libertes ances
traux et issus de traites >> indique que Ia disposition est 
axee sur Ie caractere tout a fait particulier des personnes 
ou des collectivites mentionnees dans Ia Constitution; les 
droits proteges sont ceux qui leur sont propres en raison 
de leur statut special. Un texte legislatif qui fait une dis
tinction entre Autochtones et non-Autochtones afin de 
proteger des interets lies a Ia culture, au territoire ou a 
La souverainete autochtones, ou au processus des traites, 
merite d'etre soustrait a l'examen fonde sur La Charte. 
Les lois adoptees en vertu de Ia competence etablie au 
par. 91(24) de Ia Loi constitutionnelle de 1867 feraient 
normalement partie de cette categoric, cette compe
tence concernant les peuples autochtones en tant que 
tels, mais pas les lois visees par !'art. 88 de Ia Loi sur 
les lndiens, puisqu'il s'agit par definition de lois d'appli
cation generale. Sont compris dans les droits et libertes 
« autres » a !'art. 25 Ies droits d'origine legislative qui 
visent a proteger des interets lies a Ia culture, au territoire 
et a !'autonomic gouvernementale des Autochtones, ainsi 
que les accords de reglement qui remplacent des droits 
ancestraux ou issus de traites. Mais les droits prives dont 
jouissent les Autochtones sur le plan individuel, a titre 
prive, en tant que citoyens canadiens comme les autres, 
ne seraient pas proteges. L'article 25 traduit Ia necessite 
imperative de trouver des accommodements aux inte
rets des peuples autochtones, de les reconnaltre et de les 
concilier. [103] [105-106] 

L'application de !'art. 25 comporte trois etapes. La 
premiere exige une evaluation de Ia revendication afin 
d'etablir Ia nature du droit fondamental garanti par La 
Charte et de determiner si Ie bien-fonde de Ia revendi
cation a ete etabli a premiere vue. La deuxieme etape 
consiste a evaluer le droit autochtone afin de determiner 
s'il releve de I' art. 25. La troisieme etape consiste a deter
miner s'il existe un conflit veritable entre le droit garanti 
par Ia Charte et le droit autochtone. [111] 

En J'espece, il existe une preuve prima facie de dis
crimination selon le par. 15(1). Le droit confere par Je 
programme pilote de vente est limite aux Autochtones et 
a un effet prejudiciable aux pecheurs commerciaux non 
autochtones actifs dans Ia meme region que les benefi
ciaires du programme. II est clair aussi que le desavan
tage est lie a des differences raciales. Le droit autochtone 
est vise par I' art. 25. Le rapport tout a fait particulier des 
communautes autochtones de Ia Colombie-Britannique 
avec Ia peche devrait suffire a etablir un lien entre Ie 
droit de peche donne aux Autochtones en vertu·du pro
gramme pilote de vente et les droits envisages a !'art. 25. 
Le droit de peche a constamment fait !'objet de reven
dications fondees sur les droits ancestraux et les droits 
issus de traites, soil les termes enumeres dans les dis
positions. En outre, Ia Couronne elle-meme a pretendu 
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a treaty right and s. 25 reflects the notions of recon
ciliation and negotiation present in the treaty process. 
Finally, the right in this case is totally dependent on the 
exercise of powers given to Parliament under s. 91(24) 
of the Constitution Act, 1867, which deals with Indians. 
The Charter cannot be interpreted as rendering uncon
stitutional the exercise of powers consistent with the 
purposes of s. 91(24), nor is it rational to believe that 
every exercise of the s. 91(24) jurisdiction requires a 
justification under s. 1 of the Charter. Section 25 is a 
necessary partner to s. 35(1) of the Constitution Act, 
1982; it protects s. 35(1) purposes and enlarges the 
reach of measures needed to ful fi II the promise of rec
onciliation. There is also a real conflict here, since the 
right to equality afforded to every individual under s. 
15 is not capable of application consistently with the 
rights of aboriginal fishers holding licences under the 
pilot sales program. Section 25 of the Charter accord
ingly applies in the present situation and provides a full 
answer to the claim. [116] [119-123] 
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Immigration), [1999] I S.C.R . 497; R. v. Ulybel 
Enterprises Ltd., [2001] 2 S.C.R. 867, 2001 SCC 56; 
Reference re Secession of Quebec, [1998] 2 S.C.R. 217; 
Reference re Bill 30, An Act to amend the Edu cation 
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que ces droits constituaient une premiere etape vers Ia 
constitution d'un droit issu d'un traite et !'art. 25 reflete 
Ies notions de reconciliation et de negociation presentes 
dans le processus des traites. Entin, le droit dont il est 
question en l'espece depend entierement de l'exercice des 
pouvoirs conferes au Parlement par le par. 91(24) de Ia 
Loi constitutionnelle de 1867, qui concerne les Indiens. 
On ne peut interpreter Ia Charte comme si elle rendait 
inconstitutionnel l'exercice de pouvoirs conformes aux 
objectifs du par. 91(24), et il n'est pas Iogique de croire 
que tout exercice de Ia competence etablie au par. 91(24) 
exige une justification en vertu de I' article premier de Ia 
Charte. L'article 25 est un compagnon indissociable du 
par. 35(1) de Ia Loi constitutionnelle de 1982; il protege 
les objectifs du par. 35(1) et accro'it Ia portee des mesures 
necessaires pour que soit remplie Ia promesse de recon
ciliation. II existe egalement un conflit veritable en l'es
pece puisque )'application du droit a l'egalite reconnu a 
tous en vertu de I'art. 15 n'est pas compatible avec Ies 
droits des pecheurs autochtones titulaires de permis dans 
le cadre du programme pilote de vente. Par consequent, 
!'art. 25 de Ia Charte s'applique en l'espece et constitue 
une reponse complete a Ia revendication. [116] [119-123] 
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(2) Subsection (1) does not preclude any law, pro
gram or activity that has as its object the amelioration 
of conditions of disadvantaged individuals or groups 
including those that are disadvantaged because of race, 
national or ethnic origin, colour, religion, sex, age or 
mental or physical disability. 

1. The Purpose of Section 15 

[14] Nearly 20 years have passed since the Court 
handed down its first s. 15 decision in the case 
of Andrews v. Law Society of British Columbia, 
[1989] 1 S.C.R. 143. Andrews set the template for 
this Court's commitment to substantive equal
ity - a template which subsequent decisions have 
enriched but never abandoned. 

[15] Substantive equality, as contrasted with 
formal equality, is grounded in the idea that: "The 
promotion of equality entails the promotion of a 
society in which all are secure in the knowledge 
that they are recognized at law as human beings 
equally deserving of concern, respect and consid
eration": Andrews,. at p. 171, per Mcintyre J., for 
the majority on the s. 15 issue. Pointing out that 
the concept of equality does not necessarily mean 
identical treatment and that the formal "like treat
ment" model of discrimination may in fact produce 
inequality, Mcintyre J. stated (at p. 165): 

To approach the ideal of full equality before and under 
the law- and in human affairs an approach is all that 
can be expected - the main consideration must be 
the impact of the law on the individual or the group 
concerned. Recognizing that there will always be an 
infinite variety of personal characteristics, capacities, 
entitlements and merits among those subject to a law, 
there must be accorded, as nearly as may be possible, 
an equality of benefit and protection and no more of 
the restrictions, penalties or burdens imposed upon one 
than another. In other words, the admittedly unattain
able ideal should be that a law expressed to bind all 
should not because of irrelevant personal differences 
have a more burdensome or less beneficial impact on 
one than another. 

While acknowledging that equality is an inherently 
comparative concept (p. 164), Mcintyre J. warned 

(2) Le paragraphe (1) n'a pas pour effet d'interdire 
les lois, programmes ou activites destines a ameliorer Ia 
situation d'individus ou de groupes defavorises, notam
ment du fait de leur race, de leur origine nationale ou eth
nique, de leur couleur, de leur religion, de leur sexe, de 
leur age ou de leurs deficiences mentales ou physiques. 

1. L'objet de !'art. 15 

[14] Pres de 20 annees se sont ecoulees depuis 
I' arret Andrews c. Law Society of British Columbia, 
[1989] 1 R.C.S. 143, la premiere decision de la Cour 
portant sur I' art. 15. L'arretAndrews etablit le modele 
a suivre en ce qui concerne !'importance que notre 
Cour attache a l'egalite reelle - un modele qui a 
ete enrichi mais qui n'a jamais ete abandonne par !a 
jurisprudence ulterieure. 

[15] L'egalite reelle, comparativement a l'egalite 
formelle, repose sur l'idee que « [f]avoriser !'ega
lite emporte favoriser !'existence d'une societe ou 
tous ont !a certitude que la loi les reconnait comme 
des etres humains qui meritent le meme respect, 
1a meme deference et la meme consideration » : 

arret Andrews, ·p. 171, le juge Mcintyre s'exprimant 
au nom des juges majoritaires au sujet de !a ques
tion de l'art. 15. Soulignant que l'egalite ne signi
fie pas necessairement traitement identique et que 
le modele forme! du « traitement analogue » peut 
en fait engendrer des inegalites, le juge Mcintyre a 
ajoute (p. 165) : 

Pour s'approcher de !'ideal d'une egalite complete et 
entiere devant la loi et dans Ia loi - et dans les affai
res humaines une approche est tout ce a quoi on peut 
s'attendre- Ia principale consideration doit etre l'effet 
de Ia loi sur l'individu ou le groupe concerne. Tout en 
reconnaissant qu'il y aura toujours une variete infinie 
de caracteristiques personnelles, d'aptitudes, de droits 
et de merites chez ceux qui sont assujettis a une loi, il 
faut atteindre le plus possible l'egalite de benefice et de 
protection et eviter d'imposer plus de restrictions, de 
sanctions ou de fardeaux a l'un qu'a !'autre. En d'autres 
termes, selon cet ideal qui est certes impossible a attein
dre, une Ioi destinee a s'appliquer a tous ne devrait pas, 
en raison de differences personnelles non pertinentes, 
avoir un effet plus contraignant ou moins favorable sur 
l'un que sur !'autre. 

Tout en reconnaissant que l'egalite est un concept 
intrinsequement comparatif (p. 164), le juge 
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against a sterile similarly situated test focussed on 
treating "likes" alike. An insistence on substan
tive equality has remained central to the Court's 
approach to equality claims. 

[16] Sections 15(1) and 15(2) work together to 
promote the vision of substantive equality that 
underlies s. 15 as a whole. Section 15(1) is aimed 
at preventing discriminatory distinctions that 
impact adversely on members of groups identi
fied by the grounds enumerated ins. 15 and analo
gous grounds. This is one way of combatting dis
crimination. However, governments may also wish 
to combat discrimination by developing programs 
aimed at helping disadvantaged groups improve 
their situation. Through s. 15(2), the Charter pre
serves the right of governments to implement such 
programs, without fear of challenge under s. 15(1). 
This is made apparent by the existence of s. 15(2). 
Thus s. 15(1) and s. 15(2) work together to confirm 
s. IS's purpose of furthering substantive equality. 

[17] The template inAndrews, as further developed 
in a series of cases culminating in Law v. Canada 
(Minister of Employment and Immigration), [1999] 
1 S.C.R. 497, established in essence a two-part test 
for showing discrimination under s. 15(1): (1) Does 
the law create a distinction based on an enumer
ated or analogous ground? (2) Does the distinction 
create a disadvantage by perpetuating prejudice 
or stereotyping? These were divided, in Law, into 
three steps, but in our view the test is, in substance, 
the same. 

[18] In Andrews, Mcintyre J. viewed discrimina
tory impact through the lens of two concepts: (1) 
the perpetuation of prejudice or disadvantage to 
members of a group on the basis of personal char
acteristics identified in the enumerated and analo
gous grounds; and (2) stereotyping on the basis of 
these grounds that results in a decision that does 

'not correspond to a claimant's or group's actual 

Mcintyre a mis en garde contre !'adoption d'un cri
tere sterile de la situation analogue qui serait axe 
sur l'egalite de traitement des individus egaux. 
L'insistance sur l'egalite reelle est demeuree au 
creur de !'approche que la Cour a adoptee a l'egard 
des demandes fondees sur le droit a l'egalite. 

[16] Les paragraphes 15(1) et 15(2) out pour effet 
combine de promouvoir l'idee d'egalite reelle qui 
sous-tend !'ensemble de l'art. 15. Le paragraphe 
15(1) vise a empecher les distinctions discriminatoi
res ayant un effet negatif sur les membres des grou
pes caracterises par les motifs enumeres a l'art. 15 
ou par des motifs analogues. II s'agit Iii. d'une fac;on 
de combattre la discrimination. Cependant, les gou
vernements peuvent egalement souhaiter le faire au 
moyen de programmes destines a aider des groupes 
defavorises a ameliorer leur situation. Grace au par. 
15(2), la Charte protege le droit des gouvernements 
de mettre en reuvre de tels programmes sans s'ex
poser a des contestations fondees sur le par. 15(1). 
C'est ce qui ressort de !'existence du par. 15(2). 
Done, les par. 15(1) et 15(2) out pour effet combine 
de confirmer l'objet de l'art. 15 qui est de favoriser 
l'egalite reelle. 

[17] Le modele etabli dans l'arret Andrews, qui a 
ete explicite dans une serie de decisions ayant abouti 
a l'arret Law c. Canada (Ministre de l'Emploi et 
de /'Immigration), [1999] 1 R.C.S. 497, etablissait 
essentiellement un critere a deux valets devant etre 
utilise pour demontrer !'existence de discrimination 
au sens du par. 15(1) : (1) La loi cree-t-elle une dis
tinction fondee sur un motif enumere ou analogue? 
(2) La distinction cree-t-elle un desavantage par la 
perpetuation d'un prejuge ou !'application de stereo
types? Il etait question de trois valets dans l'arret 
Law, mais nous estimons que le critere est essentiel
lement le meme. 

[18] Dans I' arret Andrews, le juge Mcintyre a exa
mme l'effet discriminatoire en fonction de deux 
concepts : (1) la perpetuation d'un prejuge ou d'un 
desavantage dont les membres d'un groupe sont 
victimes en raison de caracteristiques personnelles 
decrites dans les motifs enumeres et analogues, et 
(2) I' application de stereotypes fondes sur ces motifs 
qui donne lieu a une decision ne correspondant pas 



[2008] 2 R.C.S. R. c. KAPP La luge en chef et Ia juge Abella 503 

circumstances and characteristics. Andrews, for 
example, was decided on the second of these con
cepts; it was held that the prohibition against non
citizens practising law was based on a stereotype 
that non-citizens could not properly discharge the 
responsibilities of a lawyer in British Columbia
a view that denied non-citizens a privilege, not on 
the basis of their merits and capabilities, but on 
the basis of what the Royal Commission Report 
on Equality in Employment (1984), referred to as 
"attributed rather than actual characteristics" (p. 2). 
Additionally, Mcintyre J. emphasized that a find
ing of discrimination might be grounded in the fact 
that the impact of a particular law or program was 
to perpetuate the disadvantage of a group defined 
by enumerated or analogous s. 15 grounds. In this 
context, he said (at p. 174): 

I would say then that discrimination may be described 
as a distinction, whether intentional or not but based on 
grounds relating to personal characteristics of the indi
vidual or group, which has the effect of imposing bur
dens, obligations, or disadvantages on such individual 
or group not imposed upon others, or which withholds 
or limits access to opportunities, benefits, and advan
tages available to other members of society. 

[19] A decade later, in Law, this Court suggested 
that discrimination should be defined in terms of 
the impact of the law or program on the "human 
dignity" of members of the claimant group, having 
regard to four contextual factors: (1) pre-existing 
disadvantage, if any, of the claimant group; (2) 
degree of correspondence between the differen
tial treatment and the claimant group's reality; (3) 
whether the law or program has an ameliorative 
purpose or effect; and (4) the nature of the interest 
affected (paras. 62-75). 

[20] The achievement of Law was its success in 
unifying what had become, since Andrews, a divi
sion in this Court's approach to s. 15. Law accom
plished this by reiterating and confirming Andrews' 
interpretation of s. 15 as a guarantee of substantive, 
and not just formal, equality. Moreover, Law made 

a Ia situation et aux caracteristiques reelles d'un 
demandeur ou d'un groupe. Par exemple, !'affaire 
Andrews a ete tranchee en fonction du deuxieme 
concept; Ia Cour a juge que !'interdiction de pra
tiquer le droit dont faisaient !'objet les personnes 
n'ayant pas la citoyennete etait fondee sur un ste
reotype selon lequel ces personnes ne pouvaient pas 
exercer correctement les fonctions d'un avocat en 
Colombie-Britannique - une conception qui pri
vait ces gens d'un privilege non pas en raison de 
leurs merites et de leurs capacites, mais en raison de 
ce que le rapport de Ia Commission royale sur I' ega
lite en matiere d'emploi (1984) a qualifie de« carac
teristiques qui leur sont pretees a tort » (p. 2). En 
outre, le juge Mcintyre a souligne qu'une conclu
sion a !'existence de discrimination pourrait reposer 
sur le fait qu'une loi ou un programme avait pour 
effet de perpetuer le desavantage dont etait victime 
un groupe caracterise par un motif enumere a !'art. 
15 ou par un motif analogue. Dans ce contexte, il a 
affirme ceci (p. 174) : 

J'affirmerais alors que Ia discrimination peut se decrire 
comme une distinction, intentionnelle ou non, mais 
fondee sur des motifs relatifs a des caracteristiques per
sonnelles d'un individu ou d'un groupe d'individus, qui 
a pour effet d'imposer a cet individu ou a ce groupe des 
fardeaux, des obligations ou des desavantages non impo
ses a d'autres ou d'empecher ou de restreindre l'acces 
aux possibilites, aux benefices et aux avantages offerts a 
d'autres membres de Ia societe. 

[19] Dix annees plus tard, dans !'arret Law, notre 
Cour a propose que Ia discrimination soit definie en 
fonction de l'effet de la loi ou du programme sur la 
« dignite humaine » des membres du groupe deman
deur, eu egard a quatre facteurs contextuels : (1) le 
desavantage preexistant dont peut etre victime le 
groupe demandeur; (2) le degre de correspondance 
entre la difference de traitement et Ia situation reelle 
du groupe demandeur; (3) Ia question de savoir si la 
loi ou le programme a un objet ou un effet ameliora
teur; (4) la nature du droit touche (par. 62-75). 

[20] L'arret Law a reussi a unifier ce qui, depuis 
!'arret Andrews, etait devenu une division dans !'ap
proche de notre Cour relative a l'art. 15. L'arret 
Law est parvenu ale faire en reiterant et en confir
mant !'interpretation donnee dans !'arret Andrews, 
selon Iaquelle l'art. 15 garantit l'egalite reelle et 
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an important contribution to our understanding of 
the conceptual underpinnings of substantive equal
ity. 

[21] At the same time, several difficulties have 
arisen from the attempt in Law to employ human 
dignity as a legal test. There can be no doubt that 
human dignity is an essential value underlying the 
s. 15 equality guarantee. In fact, the protection of 
all of the rights guaranteed by the Charter has as 
its lodestar the promotion of human dignity. As 
Dickson C.J. said in R. v. Oakes, [1986] I S.C.R. 
103: 

The Court must be guided by the values and princi
ples essential to a free and democratic society which 
I believe embody, to name but a few, respect for the 
inherent dignity of the human person, commitment to 
social justice and equality, accommodation of a wide 
variety of beliefs, respect for cultural and group iden
tity, and faith in social and political institutions which 
enhance the participation of individuals and groups in 
society. [p. 136] 

[22] But as critics have pointed out, human dig
nity is an abstract and subjective notion that, even 
with the guidance of the four contextual factors, 
cannot only become confusing and difficult to 
apply; it has also proven to be an additional burden 
on equality claimants, rather than the philosophi
cal enhancement it was intended to be.1 Criticism 
has also accrued for the way Law has allowed the 

1 Donna Greschner, "Does Law Advance the Cause of 
Equality?" (2001), 27 Queen's L.J. 299; Sheilah Martin, 
"Balancing Individual Rights to Equality and Social 
Goals" (2001), 80 Can. Bar Rev. 299; Donna Greschner, 
"The Purpose of Canadian Equality Rights" (2002), 6 
Rev. Canst. Stud. 291; Debra M. McAllister, "Section 
15 - The Unpredictability of the Law Test" (2003-
2004), 15 N.J.C.L. 3; Christopher D. Bredt and Adam M. 
Dodek, "Breaking the Law's Grip on Equality: A New 
Paradigm for Section 15" (2003), 20 S.C.L.R. (2d) 33; 
Daphne Gilbert, "Time to Regroup: Rethinking Section 
15 of the Charter" (2003), 48 McGill L.J. 627; Daniel 
Proulx, "Le concept de dignite et son usage en contexte 
de discrimination: deux Chartes, deux modeles", [2003] 
R. duB. (numero special) 485; Daphne Gilbert and Diana 
Majury, "Critical Comparisons: The Supreme Court of 
Canada Dooms Section 15" (2006), 24 Windsor Y.B. 
Access Just. 111; Christian Brunelle, "La dignite dans Ia 

non seulement formelle. De plus, l'arret Law nous a 
beaucoup aide a comprendre le fondement concep
tuel de l'egalite reelle. 

[21] En meme temps, plusieurs difficultes ont 
decoule de Ia tentative, dans l'arret Law, de faire 
de Ia dignite humaine un critere juridique. II ne fait 
aucun doute que Ia dignite humaine est une valeur 
essentielle qui sous-tend le droit a l'egalite garanti 
par l'art. 15. En fait, Ia protection de tous les droits 
garantis par Ia Charte est guidee par Ia promotion 
de Ia dignite de l'etre humain. Comme le juge en 
chef Dickson !'a affirme dans l'arret R. c. Oakes, 
[1986] 1 R.C.S. 103 : 

Les tribunaux doivent etre guides par des valeurs et des 
principes essentiels a une societe libre et democratique, 
lesquels comprennent, selon moi, le respect de Ia dignite 
inherente de l'etre humain, Ia promotion de Ia justice et 
de l'egalite sociales, !'acceptation d'une grande diversite 
de croyances, le respect de chaque culture et de chaque 
groupe et Ia foi dans les institutions sociales et politi
ques qui favorisent Ia participation des particuliers et des 
groupes dans Ia societe. [p. 136] 

[22] Toutefois, comme l'ont souligne des detrac
teurs, Ia dignite humaine est une notion abstraite et 
subjective qui non seulement peut etre deroutante 
et difficile a appliquer meme avec l'aide des quatre 
facteurs contextuels, mais encore s'est averee un 
fardeau additionnel pour les parties qui revendi
quent le droit a l'egalite, au lieu d'etre l'eclaircisse
ment philosophique qu 'elle etait censee constituer1. 

1 Donna Greschner, « Does Law Advance the Cause of 
Equality?>> (2001), 27 Queen's L.J. 299; Sheilah Martin, 
« Balancing Individual Rights to Equality and Social 
Goals >> (2001), 80 R. duB. can. 299; Donna Greschner, 
« The Purpose of Canadian Equality Rights >> (2002), 
6 R. etudes canst. 291; Debra M. McAllister, << Section 
15 - The Unpredictability of the Law Test >> (2003-
2004), 15 R.N.D.C. 3; Christopher D. Bredt et Adam M. 
Dodek, << Breaking the Law's Grip on Equality : A New 
Paradigm for Section 15 >> (2003), 20 S.C.L.R. (2d) 33; 
Daphne Gilbert,<< Time to Regroup: Rethinking Section 
15 of the Charter>> (2003), 48 R.D. McGill627; Daniel 
Proulx, << Le concept de dignite et son usage en contexte 
de discrimination: deux Chartes, deux modeles >>, [2003] 
R. duB. (numero special) 485; Daphne Gilbert et Diana 
Majury, << Critical Comparisons : The Supreme Court of 
Canada Dooms Section 15 >> (2006), 24 Windsor Y.B. 
Access Just. 111; Christian Brunelle, << La dignite dans 
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formalism of some of the Court's post-Andrews 
jurisprudence to resurface in the form of an artifi
cial comparator analysis focussed on treating likes 
alike.2 

[23] The analysis in a particular case, as Law 
itself recognizes, more usefully focusses on the 
factors that identify impact amounting to discrim
ination. The four factors cited in Law are based 
on and relate to the identification in Andrews of 
perpetuation of disadvantage and stereotyping 

Charte des droits et libertes de Ia personne: de l'ubiquite 
a l'ambigu'ite d'une notion fondamentale", in La Charte 
quebecoise: origines, enjeux et perspectives, [2006] R. 
duB. (numero thematique) 143; R. James Fyfe, "Dignity 
as Theory: Competing Conceptions of Human Dignity at 
the Supreme Court of Canada" (2007), 70 Sask. L. Rev. 
1; Peter W. Hogg, Constitutional Law of Canada (5th ed. 
Supp. 2007), vol. 2, at pp. 55-28 and 55-29; Alexandre 
Morin, Le droit a l'egalite au Canada (2008), at pp. 
80-82. 

2 Sophia Reibetanz Moreau, "Equality Rights and 
the Relevance of Comparator Groups" (2006), 5 J.L. 
& Equality 81; Daphne Gilbert and Diana Majury, 
"Critical Comparisons: The Supreme Court of Canada 
Dooms Section 15" (2006), 24 Windsor YB. Access 
Just. 111; Beverley Baines, "Equality, Comparison, 
Discrimination, Status", in Fay Faraday, Margaret Denike 
and M. Kate Stephenson, eds., Making Equality Rights 
Real: Securing Substantive Equality under the Charter 
(2006), 73; Dianne Pothier, "Equality as a Comparative 
Concept: Mirror, Mirror, on the Wall, What's the Fairest 
of Them All?", in Sheila Mcintyre and Sanda Rodgers, 
eds., Diminishing Returns: Inequality and the Canadian 
Charter of Rights and Freedoms (2006), 135. See also 
Dianne Pothier, "Connecting Grounds of Discrimination 
to Real People's Real Experiences" (2001), 13 C.J. W.L. 
37; Bruce Ryder, Cidalia C. Faria and Emily Lawrence, 
"What's Law Good For? An Empirical Overview of 
Charter Equality Rights Decisions" (2004), 24 S.C.L.R. 
(2d) 103; Mayo Moran, "Protesting Too Much: Rational 
Basis Review Under Canada's Equality Guarantee", in 
Sheila Mcintyre and Sanda Rodgers, eds., Diminishing 
Returns: Inequality and the Canadian Charter of Rights 
and Freedoms (2006), 71; Sheila Mcintyre, "Deference 
and Dominance: Equality Without Substance", in Sheila 
Mcintyre and Sanda Rodgers, eds., Diminishing Returns: 
Inequality and the Canadian Charter of Rights and 
Freedoms (2006), 95. 

Les critiques se sont aussi accumulees a l'egard de 
la fa<;;on dont l'arret Law a permis au formalisme 
de certains arrets de la Cour ulterieurs a l'arret 
Andrews de ressurgir sous la forme d'une analyse 
comparative artificielle axee sur l'egalite de traite
ment des individus egaux2. 

[23] Comme la Cour le reconnait dans !'ar
ret Law meme, il est plus utile d'analyser, dans 
chaque cas, \es facteurs qui permettent de recon
naitre l'effet discriminatoire. Les quatre facteurs 
enonces dans l'arret Law sont fondes sur la quali
fication, dans l'arret Andrews, de la perpetuation 

Ia Charte des droits et libertes de Ia personne : de !'ubi
quite a l'ambigu'ite d'une notion fondamentale >>, dans 
La Charte quebecoise : origines, enjeux et perspectives, 
[2006] R. duB. (numero thematique) 143; R. James Fyfe, 
« Dignity as Theory : Competing Conceptions of Human 
Dignity at the Supreme Court of Canada » (2007), 70 
Sask. L. Rev. 1; Peter W. Hogg, Constitutional Law of 
Canada (Se ed. suppl. 2007), val. 2, p. 55-28 et 55-29; 
Alexandre Morin, Le droit a l'egalite au Canada (2008), 
p. 80-82. 

2 Sophia Reibetanz Moreau, « Equality Rights and 
the Relevance of Comparator Groups» (2006), 5 J.L. & 
Equality 81; Daphne Gilbert et Diana Majury, «Critical 
Comparaisons : The Supreme Court of Canada Dooms 
Section 15 >> (2006), 24 Windsor Y.B. Access Just. 111; 
Beverley Baines,« Equality, Comparison, Discrimination, 
Status >>, dans Fay Faraday, Margaret Denike et M. Kate 
Stephenson, dir., Making Equality Rights Real: Securing 
Substantive Equality under the Charter (2006), 73; 
Dianne Pothier, « Equality as a Comparative Concept : 
Mirror, Mirror, on the Wall, What's the Fairest of Them 
All? >>, dans Sheila Mcintyre et Sanda Rodgers, dir., 
Diminishing Returns : Inequality and the Canadian 
Charter of Rights and Freedoms (2006), 135. Voir aussi 
Dianne Pothier,« Connecting Grounds of Discrimination 
to Real People's Real Experiences >> (2001), 13 R.F.D. 
37; Bruce Ryder, Cidalia C. Faria et Emily Lawrence, 
« What's Law Good For? An Empirical Overview of 
Charter Equality Rights Decisions>> (2004), 24 S.C.L.R. 
(2d) 103; Mayo Moran,« Protesting Too Much: Rational 
Basis Review Under Canada's Equality Guarantee >>, 
dans Sheila Mcintyre et Sanda Rodgers, dir., Diminishing 
Returns : Inequality and the Canadian Charter of Rights 
and Freedoms (2006), 71; Sheila Mcintyre, «Deference 
and Dominance : Equality Without Substance >>, dans 
Sheila Mcintyre et Sanda Rodgers, dir., Diminishing 
Returns : Inequality and the Canadian Charter of Rights 
and Freedoms (2006), 95. 



506 R. v. KAPP The Chief Justice and Abella J. [2008] 2 S.C.R. 

as the primary indicators of discrimination. Pre
existing disadvantage and the nature of the inter
est affected (factors one and four in Law) go to 
perpetuation of disadvantage and prejudice, while 
the second factor deals with stereotyping. The 
ameliorative purpose or effect of a law or pro
gram (the third factor in Law) goes to whether 
the purpose is remedial within the meaning of s. 
15(2). (We would suggest, without deciding here, 
that the third Law factor might also be relevant 
to the question under s. 15(1) as to whether the 
effect of the law or program is to perpetuate disad
vantage.) 

[24] Viewed in this way, Law does not impose 
a new and distinctive test for discrimination, but 
rather affirms the approach to substantive equality 
under s. 15 set out in Andrews and developed in 
numerous subsequent decisions. The factors cited 
in Law should not be read literally as if they were 
legislative dispositions, but as a way offocussing on 
the central concern of s. 15 identified in Andrews
combatting discrimination, defined in terms of per
petuating disadvantage and stereotyping. 

[25] The central purpose of combatting discrim
ination, as discussed, underlies both s. 15(1) and 
s. 15(2). Under s. 15(1), the focus is on preventing 
governments from making distinctions based on 
the enumerated or analogous grounds that: have 
the effect of perpetuating group disadvantage and 
prejudice; or impose disadvantage on the basis of 
stereotyping. Under s. 15(2), the focus is on ena
bling governments to pro-actively combat existing 
discrimination through affirmative measures. 

d'un desavantage et de !'application de stereotypes 
comme etant les principaux indices de discrimi
nation, et se rapportent a cette qualification. La 
preexistence d'un desavantage et Ia nature du droit 
touche (les premier et quatrieme facteurs enonces 
dans !'arret Law) concen1ent Ia perpetuation d'un 
desavantage et d'un prejuge, alors que le deuxieme 
facteur a trait a !'application de stereotypes. L'objet 
ou l'effet ameliorateur d'une loi ou d'un pro
gramme (le troisieme facteur enumere dans !'arret 
Law) concerne Ia question de savoir si la mesure 
en question a un objet reparateur au sens du par. 
15(2). (Nous dirions, sans pour autant le decider 
ici, que le troisieme facteur enumere dans !'arret 
Law pourrait aussi etre pertinent pour trancher Ia 
question qui, aux fins d'application du par. 15(1), 
est de savoir si Ia loi ou le programme en cause a 
pour effet de perpetuer un desavantage.) 

[24] Considere sous cet angle, !'arret Law ne 
prescrit pas !'application d'un nouveau critere dis
tinctif pour determiner !'existence de discrimina
tion, mais il confirme plutot ]'approche relative a 
l'egalite reelle visee par !'art. 15, qui a ete enon
cee dans !'arret Andrews et explicitee dans de 
nombreux arrets subsequents. Les facteurs enon
ces dans !'arret Law doivent etre interpretes non 
pas litteralement comme s'il s'agissait de dis
positions legislatives, mais comme un moyen de 
mettre !'accent sur le principal enjeu de !'art. 15, 
qui a ete decrit dans !'arret Andrews - la lutte 
contre Ia discrimination, au sens de la perpetua
tion d'un desavantage et de !'application de stereo
types. 

[25] Comme nous l'avons vu, l'objectif primor
dial que represente Ia lutte contre Ia discrimination 
sous-tend a Ia fois le par. 15(1) et le par. 15(2). Le 
paragraphe 15(1) a pour objet d'empecher les gou
vernements d'etablir des distinctions fondees sur 
des motifs enumeres ou analogues qui ont pour effet 
de perpetuer un desavantage ou un prejuge dont un 
groupe est victime, ou qui imposent un desavantage 
fonde sur !'application de sten!otypes. Le paragra
phe 15(2) vise a permettre aux gouvernements de 
combattre de maniere proactive Ia discrimination 
existante grace a !'adoption de mesures de promo
tion sociale. 
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ON APPEAL FROM THE COURT OF APPEAL FOR 
NOVA SCOTIA 

Courts - Judges - Impartiality - Reasonable 
apprehension of bias - Testimony of the only two wit
nesses (accused and police officer) at odds and that of 
accused accepted- Police officer white and accused a 
black youth - Oral reasons making reference to police 
and racism in general context- Youth Court Judge's 
comments not tied to officer appearing before the Court 
- Whether reasonable apprehension of bias. 

A white police officer arrested a black IS-year-old 
who had allegedly interfered with the arrest of another 
youth. The accused was charged with unlawfully 
assaulting a police officer, unlawfully assaulting a 
police officer with the intention of preventing an arrest, 
and unlawfully resisting a police officer in the lawful 
execution of his duty. The police officer and the accused 
were the only witnesses and their accounts of the rele
vant events differed widely. The Youth Court Judge 
weighed the evidence and determined that the accused 
should be acquitted. While delivering her oral reasons, 
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et 

Le Fonds d'action et d'education juridiques 
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I' Afro-Canadian Caucus of Nova Scotia et 
le Congres des femmes noires du 
Canada Intervenants 

REPERTORIE: R. c. S. (RD.) 

N° du greffe: 25063. 

1997: 10 mars; 1997: 26 septembre. 

Presents: Le juge en chef Lamer et les juges La Forest, 
L'Heureux-Dube, Sopinka, Gonthier, Cory, McLachlin, 
Iacobucci et Major. 

EN APPEL DE LA COUR D' APPEL DE LA NOUVELLE
ECOSSE 

Tribunaux - Juges -lmpartialite - Crainte raison
naMe de partialite - Les temoignages des deux seuls 
temoins (l 'accuse et un policier) different et celui de 
l 'accuse est accepte- Le policier est de race blanche et 
l 'accuse est un jeune Noir- Des motifs prononces ora
lement font reference aux policiers et au racisme dans 
un contexte general - Les remarques du juge du tribu
nal pour adolescents ne visent pas le policier qui a com
paru devant Ia Cour - Y a-t-il crainte raisonnable de 
partialite? 

Un pol icier de race blanche a arrete un jeune Noir age 
de quinze ans a qui I 'on reprochait d'avoir gene I 'arres
tation d'un autre jeune. L'inculpe a ete accuse d'avoir 
illegalement exerce des voies de fait contre un policier, 
d'avoir illegalement exerce des voies de fait contre un 
policier dans !'intention d'empecher une arrestation et 
d'avoir illegalement resiste a un policier agissant dans 
l'exercice de ses fonctions. Le policier et !'accuse 
etaient les deux seuls temoins et leurs versions des eve
nements pertinents etaient largement differentes. Le 
juge du tribunal pour adolescents a apprecie les temoi-
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the Judge remarked in response to a rhetorical question 
by the Crown, that police officers had been known to 
mislead the court in the past, that they had been known 
to overreact particularly with non-white groups, and that 
that would indicate a questionable state of mind. She 
also stated that her comments were not tied to the police 
officer testifYing before the court. The Crown chal
lenged these comments as raising a reasonable appre
hension of bias. After the reasons had been given and 
after an appeal to the Nova Scotia Supreme Court (Trial 
Division) had been filed by the Crown, the Judge issued 
supplementary reasons which outlined in greater detail 
her impressions of the credibility of both witnesses and 
the context in which her comments were made. The 
Crown's appeal was allowed and a new trial was 
ordered on the basis that the Judge's remarks gave rise 
to a reasonable apprehension of bias. This judgment was 
upheld by a majority of the Nova Scotia Court of 
Appeal. At issue here is whether the Judge's comments 
in her reasons gave rise to a reasonable apprehension of 
bias. 

Held (Lamer C.J. and Sopinka and Major JJ. dissent
ing): The appeal should be allowed. 

(I) Consideration of Supplementary Reasons 

Per curiam: The supplementary reasons issued by the 
Youth Court Judge after the appeal had been filed could 
not be taken into account in assessing whether her rea
sons gave rise to a reasonable apprehension of bias. 

(2) Reasonable Apprehension of Bias 

Per Lamer C.J. and La Forest, Sopinka, Gonthier, 
Cory, Iacobucci and Major JJ.: The courts should be 
held to the highest standards of impartiality. Fairness 
and impartiality must be both subjectively present and 
objectively demonstrated to the informed and reasona
ble observer. The trial will be rendered unfair if the 
words or actions of the presiding judge give rise to a 
reasonable apprehension of bias to the informed and 
reasonable observer. Judges must be particularly sensi
tive to the need not only to be fair hut also to appear to 
all reasonable observers to be fair to all Canadians of 
every race, religion, nationality and ethnic origin. 

gnages et a conclu que !'accuse devait etre acquitte. 
Dans des motifs prononces oralement, le juge a fait 
remarquer en reponse a une question de pure forme du 
ministere public qu'il etait deja arrive que des policiers 
trompent Ia cour et reagissent avec exces, particuliere
ment vis-a-vis de groupes non blancs, et que cela sem
blait denoter un etat d'esprit suspect. Elle a egalement 
declare que ses remarques ne visaient pas le pol icier qui 
a temoigne devant Ia cour. Le ministere public a con
teste ces remarques parce qu'elles suscitaient une 
crainte raisonnable de partialite. Apres le prononce de 
ses motifs et le depot de I 'appel du ministere public 
devant Ia Cour supreme de Ia Nouvelle-Ecosse (Section 
de premiere instance), le juge a depose des motifs sup
plementaires ou elle s'est expliquee plus en detail sur 
ses impressions quant a Ia credibilite des deux temoins 
et sur le contexte dans lequel elle avait formule ses com
mentaires. L'appel du ministere public a ete accueilli et 
Ia tenue d'un nouveau proces a ete ordonnee pour le 
motif que les remarques du juge avaient suscite une 
crainte raisonnable de partialite. Cette decision a ete 
confirmee dans un arret majoritaire de Ia Cour d'appel 
de Ia Nouvelle-Ecosse. La question litigieuse dans le 
present pourvoi consiste a savoir si les commentaires 
faits par le juge ont suscite une crainte raisonnable de 
partialite. 

Arret (le juge en chef Lamer et les juges Sopinka et 
Major sont dissidents): Le pourvoi est accueilli. 

(I) Prise en consideration des motifs supplementaires 

La Cour: Les motifs supplementaires deposes par le 
juge du tribunal pour adolescents apres le depot de l'ap
pel ne pouvaient etre pris en consideration pour determi
ner si ses motifs ont suscite une crainte raisonnable de 
partialite. 

(2) Crainte raisonnable de partialite 

Le juge en chef Lamer et les juges La Forest, 
Sopinka, Gonthier, Cory, Iacobucci et Major: Les cours 
de justice devraient respecter les plus hautes normes 
d'impartialite. L'equite et I 'impartialite doivent etre a Ia 
fois subjectivement presentes et objectivement demon
trees dans I' esprit de I 'observateur renseigne et raison
nab! e. Si les paroles ou les actes du juge qui preside 
suscitent, chez l 'observateur renseigne et raisonnable, 
une crainte raisonnable de partialite, cela rend le proces 
inequitable. Les juges doivent etre particulierement sen
sibles a Ia necessite non seulement d'etre equitables, 
mais de paraltre, aux yeux de taus les observateurs rai
sonnables, equitables envers les Canadiens de toute 
race, religion, nationalitc ct origine ethnique. 
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If actual or apprehended bias arises from a judge's 
words or conduct, then the judge has exceeded his or 
her jurisdiction. This excess of jurisdiction can be reme
died by an application to the presiding judge for disqual
ification if the proceedings are still underway, or by 
appellate review of the judge's decision. A reasonable 
apprehension of bias, if it arises, colours the entire trial 
proceedings and cannot be cured by the correctness of 
the subsequent decision. The mere fact that the judge 
appears to make proper findings of credibility on certain 
issues or comes to the correct result cannot alleviate the 
effects of a reasonable apprehension of bias arising from 
the judge's other words or conduct. However, if the 
judge's words or conduct, viewed in context, do not 
give rise to a reasonable apprehension of bias, the find
ings of the judge will not be tainted, no matter how 
troubling the impugned words or actions may be. 

The basic interests of justice require that the appellate 
courts, notwithstanding their deferential standard of 
review in examining factual determinations made by 
lower courts, including findings of credibility, retain 
some scope to review that determination given the seri
ous and sensitive issues raised by an allegation of bias. 

Impartiality can be described as a state of mind in 
which the adjudicator is disinterested in the outcome 
and is open to persuasion by the evidence and submis
sions. In contrast, bias denotes a state of mind that is in 
some way predisposed to a particular result or that is 
closed with regard to particular issues. Whether a deci
sion-maker is impartial depends on whether the 
impugned conduct gives rise to a reasonable apprehen
sion of bias. Actual bias need not be established because 
it is usually impossible to determine whether the deci
sion-maker approached the matter with a truly biased 
state of mind. 

The apprehension of bias must be a reasonable one 
held by reasonable and right-minded persons, applying 
themselves to the question and obtaining thereon the 
required information. The test is what would an 
informed person, viewing the matter realistically and 
practically- and having thought the matter through
conclude. This test contains a two-fold objective ele
ment: the person considering the alleged bias must be 
reasonable and the apprehension of bias itself must also 
be reasonable in the circumstances of the case. Further 
the reasonable person must be an informed person, with 
knowl edge of all the relevant circumstances, including 
the traditions of integrity and impartiality that form a 
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Si les paroles ou Ia conduite du juge suscitent une 
crainte de partialite ou denotent rcellement sa partialite, 
celui-ci excede sa competence. On peut rcmedier a cet 
exces de competence en presentant une requete en recu
sation adressee au juge presidant I 'instance si celle-ci se 
poursuit, ou en demandant I 'exam en en appcl de Ia deci
sion du juge. S'il y a crainte raisonnable de partialite, 
c'est !'ensemble des procedures du proces qui sont 
viciees et Ia decision subsequente aussi bien fondee soit
elle ne peut y remedier. Le simple fait que le juge paralt, 
sur certains points, avoir tire des conclusions justes 
quanta Ia crcdibili te ou qL1' il a rrive~ un r·esu lt at c rrect 
ne peut dissipcr l e,~ ef!ets de Ia craintc raiSL)nnablc de 
partialite que d'autrcs paroles ou actcs du jugc ont pu 
susciter. Toult:lbis, si les par'o les u Ia cundu ite du juge, 
eu egard au contexte, ne suscitent pas de crainte raison
nable de partialite, ses conclusions n'en seront pas enta
chees, quelque inquietantes qu'elles puissent etre. 

Les interets fondamentaux de Ia justice exigent que 
les cours d'appel, malgre Ia norme d'examen fondee sur 
Ia retenue qu'elles ont adoptee dans !'analyse des con
clusions [actuelles des tribunaux d'instance inferieure, 
dont les conclusions relatives a Ia credibilite des 
temoins, conservent un certain regard sur cette determi
nation vu les questions graves et delicates que souleve 
l'allegation de partialite. 

L'impartialite peut etre decrite comme l'etat d'esprit 
de l'arbitre desinteresse eu egard au resultat et suscepti
ble d'etre persuade par Ia preuve et les arguments sou
mis. Par contraste, Ia partialite denote un etat d'esprit 
predispose de quelque maniere a un certain resultat ou 
ferme sur certaines questions. Lorsqu'on allc~gue Ia par
tialite du decideur, le critere a appliquer consiste a se 
demander si Ia conduite particuliere suscite une crainte 
raisonnable de partialite. II n'est pas necessaire d'etablir 
!'existence de Ia partialite dans les faits parce qu'il est 
habituellement impossible de determiner si le decideur a 
aborde I 'affaire avec des idees reellement preconc;:ues . 

La crainte de partialite doit etre raisonnable et le fait 
d'une personne sensee et raisonnable qui se poserait 
elle-meme Ia question et prendrait les renseignements 
necessaires ace sujet. Ce critere consiste a se demander 
ii. quell c conclus ion en arriv~:n it une pcrscm 11e bien ren
se ignee qui ctudicrai t Ia q11cst ion en pr londcur, de 
rac;on rC:alistc et pratique. :c cri tcre comportc llll double 
l:ll:rncnL ohjectif; Ia personnc exam inant l'allcgllti n lc 
parli al ilc doiL ctre raisonnablc. Cl Ia cmin tc de part ial it (: 
doit e ll e-mcmc eire ruisonnab le Cll cgard au>- CirconS
tances de !'affaire. De plus, Ia perso nne rai sonnable doit 
etre une personne bien renseignee, au courant de I' en
semble des circonstances pertinentes, y compris des tra-
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part of the background and apprised also of the fact that 
impartiality is one of the duties the judges swear to 
uphold. The reasonable person should also be taken to 
be aware of the social reality that forms the background 
to a particular case, such as societal awareness and 
acknowledgement of the prevalence of racism or gender 
bias in a particular community. The jurisprudence indi
cates that a real likelihood or probability of bias must be 
demonstrated and that a mere suspicion is not enough. 
The existence of a reasonable apprehension of bias 
depends entirely on the facts. The threshold for such a 
finding is high and the onus of demonstrating bias lies 
with the person who is alleging its existence. The test 
applies equally to all judges, regardless of their back
ground, gender, race, ethnic origin, or any other charac
teristic. 

The requirement for neutrality does not require judges 
to discount their life experiences. Whether the use of 
references to social context is appropriate in the circum
stances and whether a reasonable apprehension of bias 
arises from particular statements depends on the facts. A 
very significant difference exists between cases in 
which social context is used to ensure that the law 
evolves in keeping with changes in social reality and 
cases, such as this one, where social context is appar
ently being used to assist in determining an issue of 
credibility. 

Consideration of whether the existence of anti-black 
racism in society is a proper subject for judicial notice 
would be inappropriate here because an intervener and 
not the appellant put forward the argument with respect 
to judicial notice. 

The individualistic nature of a determination of credi
bility and its dependence on intangibles such as 
demeanour and the manner of testifying requires the 
judge, as trier of fact, to be particularly careful and to 
appear to be neutral. When making findings of credibil
ity a judge should avoid making any comment that 
might suggest that the determination of credibility is 
based on generalizations or stereotypes rather than on 
the specific demonstrations of truthfulness or untrust
worthiness that have come from the particular witness 
during the trial. At the commencement of their testi
mony all witnesses should be treated equally without 
regard to their race, religion, nationality, gender, occu
pation or other characteristics. It is only after an individ
ual witness has been tested and assessed that findings of 
credibility can be made. 

ditions historiques d'integrite et d'impartialite, et cons
ciente aussi du fait que l'impartialite est l'une des 
obligations que les juges ont fait le serment de respecter. 
La personne raisonnable est egalement censee connaltre 
Ia realite sociale sous-jacente a une affaire donnee, et 
etre sensible par exemple a I 'ampleur du racisme ou des 
prejuges fondes sur le sexe dans une collectivite donnee. 
La jurisprudence indique qu'il faut etablir une n~elle 

probabilite de partialite et qu'un simple soupc,:on est 
insuffisant. L'existence d'une crainte raisonnable de 
partialite sera entierement fonction des faits. II faut faire 
preuve de rigueur pour conclure a Ia partialite et Ia 
charge d'etablir Ia partialite incombe a Ia personne qui 
en allegue !'existence. Le critere s'applique egalement a 
tous les juges, independamment de leur formation, de 
leur sexe, de leur race, de leur origine ethnique et de 
toute autre caracteristique. 

Rester neutre pour le juge ce n 'est pas faire abstrac
tion de toute son experience de Ia vie. Les faits determi
neront s'il convient, au vu des circonstances, de prendre 
en consideration le contexte social et si les paroles pro
noncees suscitent une crainte raisonnable de partialite. II 
existe une difference tres importante entre les affaires 
dans lesquelles le contexte social est invoque pour assu
rer !'adequation du droit et de Ia realite sociale et celles 
comme Ia presente espece, ou le contexte social est 
apparemment utilise pour trancher une question de cre
dibilite. 

II ne convient pas d'etudier Ia question de savoir s'il 
appartenait au juge de prendre connaissance d'office de 
!'existence dans Ia societe de racisme anti-noir parce 
que !'argument relatif a Ia connaissance d'office a ete 
avance par un intervenant et non par l'appelant. 

C'est en raison de Ia nature personnelle de Ia determi
nation de Ia credibilite et du fait qu'elle repose sur des 
elements intangibles comme le comportement et Ia 
maniere de temoigner que le juge, en tant que juge des 
faits, est tenu de prendre bien soin d'etre et de paraltre 
neutre. II vaut mieux que le juge appele a statuer sur Ia 
credibilite evite de faire tout commentaire qui pourrait 
donner !'impression qu'il a juge de Ia credibilite en 
s'appuyant sur des generalisations ou des stereotypes 
plut6t que sur des demonstrations precises de Ia veracite 
ou du manque d'honnetete du temoin au proces. Quand 
ils commencent leur deposition, tous les temoins doi
vent etre traites sur un pied d'egalite, sans consideration 
de race, religion, nationalite, sexe, occupation ou autre 
caracteristique. C'est seulement apres qu'un temoin a 
ete jauge et evalue qu'on peut decider de sa credibilite. 

I 
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Situations where there is no evidence linking the gen
eralization to the particular witness might leave the 
judge open to allegations of bias on the basis that the 
credibility of the individual witness was prejudged 
according to stereotypical generalizations. Although the 
particular generalization might be well-founded, reason
able and informed people may perceive that the judge 
has used this information as a basis for assessing credi
bility instead of making a genuine evaluation of the evi
dence of the particular witness' credibility. 

That judges should avoid making comments based on 
generalizations when assessing the credibility does not 
lead automatically to a conclusion of reasonable appre
hension of bias. In some limited circumstances, the 
comments may be appropriate. 

The argument that the trial was rendered unfair for 
failure to comply with "natural justice" could not be 
accepted. Neither the police officer nor the Crown was 
on trial. 

Per La Forest, L'Heureux-Dube, Gonthier and 
McLachlin JJ.: Judges, while they can never be neutral 
in the sense of being purely objective, must strive for 
impartiality. Their differing experiences appropriately 
assist in their decision-making process so long as those 
experiences are relevant, are not based on inappropriate 
stereotypes, and do not prevent a fair and just determi
nation based on the facts in evidence. 

The apprehension of bias must be a reasonable one 
held by reasonable and right-minded persons, applying 
themselves to the question and obtaining thereon the 
required information. The reasonable person must know 
and understand the judicial process, the nature of judg
ing and the community in which the alleged crime 
occurred. He or she demands that judges achieve impar
tiality and will be properly influenced in their delibera
tions by their individual perspectives. Finally, the rea
sonable person expects judges to undertake an open
minded, carefully considered and dispassionately delib
erate investigation of the complicated reality of each 
case before them. 

Judicial inquiry into context provides the requisite 
background for the interpretation and the application of 
the law. An understanding of the context or background 
essential to judging may be gained from testimony from 
expert witnesses, from academic studies properly placed 

Si aucune preuve ne relie Ia generalisation a un 
temoin en particulier, le juge pourrait, en pareille situa
tion, preter le tlanc a des allegations de partialite du fait 
qu'il aurait prejuge de Ia credibilite du temoin en fonc
tion de generalisations stereotypees. Bien que Ia genera
lisation en cause ne soit peut-etre pas sans fondement, 
les gens raisonnables et renseignes peuvent avoir I ' im
pression que le juge a base son evaluation de Ia credibi
lite sur cette donnee, au lieu de proceder a une reelle 
appreciation de Ia preuve constituee par Ia deposition de 
ce temoin en particulier. 

Affirmer que les juges doivent eviter de faire des 
commentaires bases sur des generalisations lorsqu'ils 
apprecient Ia credibilite de temoins n'amene pas ipso 
facto a conclure qu'il en resulte une crainte raisonnable 
de partialite. Dans un certain nombre de cas limite, les 
commentaires peuvent etre a propos. 

L'argument seton lequel le proces avait ete inequi
table parce qu'il y avait eu transgression des regles de 
justice naturelle etait indefendable. Ce n'etait pas le pro
ces du policier, ni celui du ministere public. 

Les juges La Forest, L'Heureux-Dube, Gonthier et 
McLachlin: Si lejuge ne peutjamais etre neutre, c'est-a
dire parfaitement objectif, il peut et doit neanmoins s'ef
forcer d'atteindre l'impartialite. Ce critere suppose done 
qu'il est legitime que ]'experience personnelle de 
chaque juge soit mise a profit et marque ses jugements, 
a condition que cette experience ait un rapport avec Ia 
cause qu'il entend, qu'elle ne soit pas fondee sur des 
stereotypes malvenus, et qu'elle n'empeche pas Ia reso
lution equitable etjl;!Ste de !'affaire a Ia lumiere des faits 
adm is en preuve. 

La crainte de partialite doit etre raisonnable et le fait 
d'une personne sensee et raisonnable qui se poserait 
elle-meme Ia question et prendrait les renseignements 
necessaires ace sujet. La personne raisonnable doit con
naitre et comprendre le processus judiciaire, l'exercice 
de Ia justice ainsi que Ia collectivite ou le crime repro
chi: a ete commis. La personne raisonnable exige que le 
juge fasse preuve d'impartialite et soil a juste titre 
influence dans ses deliberations par sa propre concep
tion du monde. Enfin, elle s'attend ace que le juge pro
cede avec un esprit ouvert a l'examen prudent, detach€: 
et circonspect de Ia realite complexe de chaque affaire 
dont il est saisi. 

L'examen du contexte par le juge permet de definir le 
cadre necessaire a !'interpretation eta !'application de Ia 
loi. Le juge peut se faire une idee claire du contexte ou 
de I 'historique, ce qui est essentiel pour rendre justice, 
en faisant fond sur les temoignages d'experts, sur les 
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before the court, and fi·om the judge's personal under
standing and experience of the society in which the 
judge lives and works. This process of enlargement is a 
precondition of impartiality. A reasonable person, far 
from being troubled by this process, would see it as an 
important aid to judicial impartiality. 

The reasonable person approaches the question of 
whether there exists a reasonable apprehension of bias 
with a complex and contextualized understanding of the 
issues in the case. He or she understands the impossibil
ity of judicial neutrality but demands judicial impartial
ity. This person is cognizant of the racial dynamics in 
the local community, and, as a member of the Canadian 
community, is supportive of the principles of equality. 
Before finding a reasonable apprehension of bias, the 
reasonable person would require some clear evidence 
that the judge in question had improperly used his or her 
perspective in the decision-making process; this flows 
from the presumption of impartiality of the judiciary. 
Awareness of the context within which a case occurred 
would not constitute evidence that the judge was not 
approaching the case with an open mind fair to all par
ties; on the contrary, such awareness is consistent with 
the highest tradition of judicial impartiality. 

(3) Application of the Test 

Per La Forest, L 'Heureux-Dube, Gonthier and 
McLachlin JJ.: The oral reasons at issue should be read 
in their entirety, and the impugned passages should be 
construed in light of the whole of the trial proceedings 
and in light of all other portions of the judgment. They 
indicated that the Youth Court Judge approached the 
case with an open mind, used her experience and knowl
edge of the community to achieve an understanding of 
the reality of the case, and applied the fundamental prin
ciple of proof beyond a reasonable doubt. Her com
ments were based entirely on the case before her, were 
made after a consideration of the conflicting testimony 
of the two witnesses and in response to the Crown's 
submissions, and were entirely supported by the evi
dence. In alerting herself to the racial dynamic in the 
case, she was simply engaging in the process of contex
tualized judging which was entirely proper and condu
cive to a fair and just resolution of the case before her. 
Although the Judge did not make a finding of racism, 
there was evidence on which such a finding could be 
made. 

ouvrages de doctrine dGment produits en preuve ainsi 
que sur sa propre comprehension et son experience de Ia 
societe au sein de laquelle il vit et travaille. Ce proces
sus d'ouverture est une condition prealable a l'impartia
lite. Loin d'etre preoccupee par ce processus, Ia per
sonne raisonnable y voit un important outil de 
l'impartialite du juge. 

La personne raisonnable aborde Ia question de savoir 
s'il y a une crainte raisonnable de partialite, bien au fait 
de Ia complexite et du contexte des points litigieux. Elle 
comprend qu'il est impossible au juge d'etre neutre, 
mais elle exige son impartialite. Elle connalt Ia dyna
mique raciale de Ia collectivite locale et, en tant que 
membre de Ia societe canadienne, elle souscrit aux prin
cipes d'egalite. Cette personne raisonnable ne conclurait 
pas que les actes d'un juge suscitent une crainte raison
nable de partialite sans une preuve etablissant claire
ment qu'il a indument fait intervenir son point de vue 
dans son jugement; cette exigence decoule de Ia pre
somption d'impartialite du juge. La sensibilisation au 
contexte dans lequell'affaire a eu lieu ne saurait prouver 
que Ie juge n'a pas aborde !'affaire en faisant preuve 
d'ouverture d'esprit a l'egard de toutes les parties; au 
contraire, elle est dans le droit fil de Ia plus haute tradi
tion d'impartialite judiciaire. 

(3) Application du critere 

Les juges La Forest, L'Heureux-Dube, Gonthier et 
McLachlin: II faut lire l'integralite des motifs prononces 
oralement, et les passages attaques doivent etre inter
pretes a Ia lumiere du proces en premiere instance, pris 
dans son ensemble, et compte tenu des autres passages 
du jugement. Ces motifs montrent que le juge du tribu
nal pour adolescents a examine !'affaire avec un esprit 
ouvert, qu'elle s'est servie de son experience et de sa 
connaissance de Ia collectivite pour comprendre Ia rea
lite de !'affaire, et qu'elle a applique Ia regie fondamen
tale de Ia preuve hors de tout doute raisonnable. Ses 
observations etaient entierement fondees sur I 'affaire 
qui lui etait soumise. Elle les a faites apres avoir pese le 
temoignage contradictoire des deux temoins et en 
reponse aux arguments du ministere public. Ses obser
vations etaient enW:rement justifiees par Ia preuve pro
duite. En dirigeant son attention vers Ia dynamique 
raciale de !'affaire, elle s'est tout simplement efforcee 
de rendre justice a Ia lumiere du contexte, ce qui etait 
tout a fait legitime et de nature a favoriser Ia resolution 
juste et equitable de !'affaire. Bien que le juge n'ait pas 
conclu a !'existence de racisme, il y avait des elements 
de preuve sur Ia foi desquels elle aurait pu le faire. 
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The impugned comments were not unfortunate, 
unnecessary, or close to the line. They reflected an 
entirely appropriate recognition of the facts in evidence 
and of the context within which this case arose- a con
text known to the judge and to any well-informed 
member of the community. 

Per Cory and Iacobucci JJ.: The Youth Court Judge 
conducted an acceptable review of all the evidence 
before making the impugned comments. 

The generalized remarks about a history of racial ten
sion between police officers and visible minorities were 
not linked by the evidence to the actions of the police 
officer here. They were worrisome and came very close 
to the line. Yet, however troubling when read individu
ally, they were not made in isolation and must all be 
read in the context of the whole proceeding, with an 
awareness of all the circumstances that a reasonable 
observer would be deemed to know. A reasonable, 
informed person, aware of all the circumstances, would 
not conclude that they gave rise to a reasonable appre
hension of bias or that they tainted her earlier findings 
of credibility. The high standard for a finding of reason
able apprehension of bias was not met. 

Per Lamer C.J. and Sopinka and Major JJ. (dissent
ing): A fair trial is one that is based on the law and its 
outcome determined by the evidence, free of bias, real 
or apprehended. Evidence showing propensity has been 
repeatedly rejected. Trial judges must base their findings 
on the evidence before them. Notwithstanding the 
opportunity to do so, no evidence was introduced show
ing that this police officer was racist and that racism 
motivated his actions or that he lied. 

The Youth Court Judge's statements were not simply 
a review of the evidence and her reasons for judgment 
in which she was relying on her life experience. Even 
though a judge's life experience is an important ingredi
ent in the ability to understanding human behaviour, to 
weighing the evidence and to determining credibility, it 
is not a substitute for evidence. No evidence supported 
the conclusions that the Judge reached. Her comments 
fell into stereotyping the police officer. Judges, as arbi
ters of truth, cannot judge credibi I ity based on irrelevant 
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Les observations attaquees n'etaient pas malheureu
ses ni inutiles et elles ne frolaient pas Ia limite. Elles 
traduisaient une appreciation judicieuse des faits admis 
en preuve ainsi que du contexte dans lequel I 'affaire 
s ' est produite, ce contexte etant connu du juge ainsi que 
de tout membre bien informe de Ia collectivite. 

Les juges Cory et Iacobucci: Le juge du tribunal pour 
adolescents a fait un examen acceptable de toute Ia 
preuve avant de faire les commentaires contestes. 

Les remarques generales voulant que, historiquement, 
une tension raciale a pu etre observee dans les rapports 
entre les policiers et les minorites visibles, n'etaient pas 
liees par un element de preuve aux actes du policier en 
l'espece. Ces remarques ont inspire de !'inquietude et 
frolaient Ia limite. Neanmoins, quelque inquietantes 
qu'aient ete ces remarques, prises isolement, il est 
essentiel de noter qu'elles s'inscrivent dans un contexte. 
II est indispensable de lire toutes les remarques en 
tenant compte du contexte de !'ensemble de Ia proce
dure et en etant conscient de toutes les circonstances que 
I' observateur raisonnable est cense connaltre. U ne per
sonne raisonnable et renseignee, au courant de !'en
semble des circonstances, ne conclurait pas qu'elles ont 
suscite une crainte raisonnable de partialite ni qu'elles 
ont entache les conclusions anterieures du juge sur Ia 
credibilite. La norme rigoureuse qui permet de conclure 
a !'existence d'une crainte raisonnable de partialite n'a 
pas ete respectee. 

Le juge en chef Lamer et les juges Sopinka et Major 
(dissidents): Un proces equitable est un proces fonde sur 
le droit, dont le resultat est determine par Ia preuve et 
qui est exempt de toute partialite, reelle ou apparente. 
La production d'elements de preuve visant a etablir Ia 
propension a ete maintes fois interdite. Le juge du pro
ces doit fonder ses conclusions sur Ia preuve qui lui est 
presentee. L'appelant pouvait produire des elements de 
preuve etablissant que !'agent de police etait raciste, que 
le racisme a motive ses actes ou qu'il a menti, mais il ne 
l'a pas fait. 

Les declarations du juge du tribunal pour adolescents 
n'etaient pas qu'une revue de Ia preuve et ne consti
tuaient pas les motifs de son jugement dans lequel elle 
s'est ftee a son experience de Ia vie. Bien que !'expe
rience de Ia vie d'un juge soit un element important de 
son aptitude a comprendre le comportement humain, a 
soupeser Ia preuve et a apprecier Ia credibilite, elle ne 
peut se substituer a Ia preuve. Le juge ne disposait d'au
cun element de preuve lui permettant de tirer les conclu
sions qu'elle a tirees. Ses commentaires denotaient une 
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witness characteristics. All witnesses must be placed on 
equal footing before the court. 

What the Judge actually intended by the impugned 
statements is irrelevant conjecture. Given the concern 
for both the fairness and the appearance of fairness of 
the trial, the absence of evidence to support the judg
ment is an irreparable defect. 
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(iv) The Test for Finding a Reasonable Appre
hension of Bias 

When it is alleged that a decision-maker is not 
impartial, the test that must be applied is whether 
the particular conduct gives rise to a reasonable 
apprehension of bias. Jdziak, supra, at p. 660. It 
has long been held that actual bias need not be 
established. This is so because it is usually impos
sible to determine whether the decision-maker 
approached the matter with a truly biased state of 
mind. See Newfoundland Telephone, supra, at 
p. 636. 

It was in this context that Lord Hewart C.J. 
articulated the famous maxim: "[it] is of funda
mental importance that justice should not only be 
done, but should manifestly and undoubtedly be 
seen to be done": The King v. Sussex Justices, Ex 
parte McCarthy, [1924]1 K.B. 256, at p. 259. The 
Crown suggested that this maxim provided a sepa
rate ground for review of Judge Sparks' decision, 
and implied that the threshold for appellate inter
vention is lower when reviewing a decision for 
"appearance of justice" than for "appearance of 
bias". This submission cannot be sustained. The 
Sussex Justices case involved an allegation of bias. 
The requirement that justice should be seen to be 
done simply means that the person alleging bias 
does not have to prove actual bias. The Crown can 
only succeed if Judge Sparks' reasons give rise to 
a reasonable apprehension of bias. 

The manner in which the test for bias should be 
applied was set out with great clarity by de Grand
pre J. in his dissenting reasons in Committee for 
Justice and Liberty v. National Energy Board, 
[1978] I S.C.R. 369, at p. 394: 

[T]he apprehension of bias must be a reasonable one, 
held by reasonable and right-minded persons, applying 
themselves to the question and obtaining thereon the 
required information .... [The] test is "what would an 
informed person, viewing the matter realistically and 
practically - and having thought the matter through -
conclude .... " 

(iv) Le critere a appliguer en matiere de crainte 
raisonnable de partialite 

Lorsqu'on allegue Ia partialite du decideur, le 
critere a appliquer consiste a se demander si Ia 
conduite particuliere suscite une crainte raisonna
ble de partialite. Voir arret ldziak, precite, a Ia 
p. 660. On reconna'it depuis longtemps qu'il n'est 
pas necessaire d'etablir !'existence de Ia partialite 
dans les faits. II est en effet habituellement impos
sible de determiner si le decideur a aborde !'affaire 
avec des idees reellement preconc;:ues. Voir arret 
Newfoundland Telephone, precite, a Ia p. 636. 

C'est dans ce contexte que le lord juge en chef 
Hewart a enonce Ia celebre maxime: [TRADUCTION] 
«[il] est essentiel que non seulement justice soit 
rendue, mais que justice paraisse manifestement et 
indubitablement etre rendue»: The King c. Sussex 
Justices, Ex parte McCarthy, [1924] I K.B. 256, a 
Ia p. 259. Le ministere public a avance que cette 
maxime constituait un motif distinct d'examen de 
Ia decision du juge Sparks, laissant entendre que 
les cours d'appel interviennent plus volontiers dans 
les cas ou 1' «impression de justice» est en jeu que 
dans les cas ou il s'agit d'«apparence de partia
lite». Cet argument est mal fonde. L'affaire Sussex 
Justices concernait une allegation de partialite. 
L'exigence que justice paraisse etre rendue signifie 
simplement que Ia personne qui allegue Ia partia
lite n'est pas tenue de prouver !'existence de cette 
partialite dans les faits. Le ministere public ne peut 
avoir gain de cause que si les motifs du juge 
Sparks suscitent une crainte raisonnable de partia
lite. 

Dans ses motifs de dissidence dans !'arret Com
mittee for Justice and Liberty c. Office national de 
l'energie, [1978] I R.C.S. 369, a Ia p. 394, le juge 
de Grandpre a expose avec beaucoup de clarte Ia 
fac;:on dont il convient d'appliquer le critere de Ia 
partialite: 

[L]a crainte de partialite doit etre raisonnable et le fait 
d'une personne sensee et raisonnable qui se poserait 
elle-meme Ia question et prendrait les renseignements 
necessaires a ce sujet. [ ... ) [C]e critere consiste a se 
demander «a quelle conclusion en arriverait une per
sonne bien renseignee qui etudierait Ia question en pro
fondeur, de fa<;on realiste et pratique .. ,)) 
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This test has been adopted and applied for the past 
two decades. It contains a two-fold objective ele
ment: the person considering the alleged bias must 
be reasonable, and the apprehension of bias itself 
must also be reasonable in the circumstances of the 
case. See Bertram, supra, at pp. 54-55; Cushman, 
supra, at para. 31. Further the reasonable person 
must be an informed person, with knowledge of all 
the relevant circumstances, including "the tradi
tions of integrity and impartiality that form a part 
of the background and apprised also of the fact that 
impartiality is one of the duties the judges swear to 
uphold": R. v. Elrick, [1983] O.J. No. 515 (H.C.), 
at para. 14. See also Stark, supra, at para. 74; R. v. 
Lin, [1995] B.C.J. No. 982 (S.C.), at para. 34. To 
that I would add that the reasonable person should 
also be taken to be aware of the social reality that 
forms the background to a particular case, such as 
societal awareness and acknowledgement of the 
prevalence of racism or gender bias in a particular 
community. 

The appellant submitted that the test requires a 
demonstration of "real likelihood" of bias, in the 
sense that bias is probable, rather than a "mere sus
picion". This submission appears to be unneces
sary in light of the sound observations of de 
Grandpre J. in Committee for Justice and Liberty, 
supra, at pp. 394-95: 

I can see no real difference between the expressions 
found in the decided cases, be they 'reasonable appre
hension of bias', 'reasonable suspicion ofbias', or 'real 
likelihood of bias'. The grounds for this apprehension 
must, however, be substantial and I entirely agree with 
the Federal Court of Appeal which refused to accept the 
suggestion that the test be related to the "very sensitive 
or scrupulous conscience". [Emphasis added.] 

Nonetheless the English and Canadian case law 
does properly support the appellant's contention 
that a real likelihood or probability of bias must be 
demonstrated, and that a mere suspicion is not 
enough. See R. v. Camborne Justices, Ex parte 
Pearce, [1954] 2 All E.R. 850 (Q.B.D.); Metropol
itan Properties Co. v. Lannon, [1969] 1 Q.B. 577 
(C.A.); R. v. Gough, [1993] 2 W.L.R. 883 (H.L.); 

C'est ce critere qui a ete adopte et applique au 
cours des deux demieres decennies. Il comporte un 
double element objectif: Ia personne examinant 
!'allegation de partialite doit etre raisonnable, et Ia 
crainte de partialite doit elle-meme etre raisonna
ble eu egard aux circonstances de !'affaire. Voir les 
decisions Bertram, precitee, aux pp. 54 et 55; 
Cushman, precitee, au par. 31. La personne raison
nable doit de plus etre une personne bien rensei
gnee, au courant de !'ensemble des circonstances 
pertinentes, y compris [TRADUCTION] «des tradi
tions historiques d'integrite et d'impartialite, et 
consciente aussi du fait que l'impartialite est l'une 
des obligations que les juges ont fait le serment de 
respecter>>: R. c. Elrick, [1983] O.J. No. 515 
(H.C.), au par. 14. Voir aussi Stark, precite, au 
par. 74; R. c. Lin, [1995] B.C.J. No. 982 (C.S.), au 
par. 34. A ceci j'ajouterais que Ia personne raison
nable est egalement censee connaltre Ia realite 
sociale sous-jacente a une affaire donnee, et etre 
sensible par exemple a l'ampleur du racisme ou 
des prejuges fondes sur le sexe dans une collecti
vite donnee. 

L'appelant a fait valoir que le critere exige que 
soit demontree une «reelle probabilite» de partia
lite, par opposition au «simple soup<;:on». Cet argu
ment para'it inutile a Ia lumiere des justes observa
tions du juge de Grandpre dans !'arret Committee 
for Justice and Liberty, precite, aux pp. 394 et 395: 

Je ne vois pas de difference veritable entre \es expres
sions que !'on retrouve dans Ia jurisprudence, qu'il 
s'agisse de «crainte raisonnable de partialite», «de soup
c,;on raisonnable de partialite», ou «de reelle probabilite 
de partialite». Toutefois, les motifs de crainte doivent 
etre serieux et je suis completement d'accord avec Ia 
Cour d'appel federate qui refuse d'admettre que le cri
tere doit etre celui d'<<Une personne de nature scrupu
leuse ou tatillonne». [Je souligne.] 

Neanmoins, Ia jurisprudence anglaise et cana
dienne appuie avec raison Ia pretention de \'appe
lant selon laquelle il faut etablir une reelle probabi
lile de partialite car un simple soup<;:on est 
insuffisant. Voir R. c. Camborne Justices, Ex parte 
Pearce, [1954] 2 All E.R. 850 (Q.B.D.); Metropo
litan Properties Co. c. Lannon, [1969] 1 Q.B. 577 
(C.A.); R. c. Gough, [1993] 2 W.L.R. 883 (H.L.); 
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Bertram, supra, at p. 53; Stark, supra, at para. 74; 
Gushman, supra, at para. 30. 

Regardless of the precise words used to describe 
the test, the object of the different fonnulations is 
to emphasize that the threshold for a finding of 
real or perceived bias is high. It is a finding that 
must be carefully considered since it calls into 
question an element of judicial integrity. Indeed an 
allegation of reasonable apprehension of bias calls 
into question not simply the personal integrity of 
the judge, but the integrity of the entire administra
tion of justice. See Stark, supra, at paras. 19-20. 
Where· reasonable grounds to make such an allega
tion arise, counsel must be free to fearlessly raise 
such allegations. Yet, this is a serious step that 
should not be undertaken lightly. 

The onus of demonstrating bias lies with the 
person who is alleging its existence: Bertram, 
supra, at p. 28; Lin, supra, at para. 30. Further, 
whether a reasonable apprehension of bias arises 
will depend entirely on the facts of the case. 

Finally, in the context of the current appeal, it is 
vital to bear in mind that the test for reasonable 
apprehension of bias applies equally to all judges, 
regardless of their background, gender, race, ethnic 
origin, or any other characteristic. A judge who 
happens to be black is no more likely to be biased 
in dealing with black litigants, than a white judge 
is likely to be biased in favour of white litigants. 
All judges of every race, colour, religion, or 
national background are entitled to the same pre
sumption of judicial integrity and the same high 
threshold for a finding of bias. Similarly, all judges 
are subject to the same fundamental duties to be 
and to appear to be impartial. 

(v) Judicial Integrity and the Importance of 
Judicial Impartiality 

Often the most significant occasion in the career 
of a judge is the swearing of the oath of office. It is 
a moment of pride and joy coupled with a realiza
tion of the onerous responsibility that goes with the 

Bertram, precite, a Ia p. 53; Stark, precite, au 
par. 74; Gushman, precite, au par. 30. 

Peu importe les mots precis utilises pour detinir 
le critere, ses diverses formulations visent a souli
gner Ia rigueur dont il faut faire preuve pour con
clure a Ia partialite, reelle ou apparente. C'est une 
conclusion qu'il faut examiner soigneusement car 
elle met en cause un aspect de l'integrite judiciaire. 
De fait, l 'allegation de crainte raisonnable de par
tialite met en cause non seulement l'integrite per
sonnelle du juge, mais celle de !'administration de 
Ia justice toute entiere. Voir Ia decision Stark, pre
citee, aux par. 19 et 20. Lorsqu'existent des motifs 
raisonnables de fonnuler une telle allegation, les 
avocats ne doivent pas redouter d'agir. C'est toute
fois une decision serieuse qu'on ne doit pas pren
dre a Ia Iegere. 

La charge d'etablir Ia partialite incombe a Ia 
personne qui en allegue !'existence: Bertram, pre
cite, a lap. 28; Lin, precite, au par. 30. De plus, Ia 
crainte raisonnable de partialite sera entierement 
fonction des faits de l'espece. 

Entin, dans le contexte du present pourvoi, il est 
vital de ne pas perdre de vue que le critere de Ia 
crainte raisonnable de partialite s'applique egale
ment a tous les juges, independamment de leur for
mation, leur sexe, leur race, leur origine ethnique 
et toute autre caracteristique. I I n 'est pas plus pro
bable que le juge noir soit prevenu en faveurs des 
justiciables noirs que le juge blanc ne le soit en 
faveur des justiciables blancs. Tous les juges de 
toute race, couleur, religion ou origine nationale 
jouissent de Ia meme presomption d'integrite judi
ciaire et ont droit a )'application du meme critere 
rigoureux dans l'examen de Ia partialite. De fa<;:on 
semblable, tousles juges sont assujettis aux memes 
obligations fondamentales d'etre impartiaux et de 
paraltre impartiaux. 

(v) L'integrite de Ia magistrature et !'impor
tance de son impartialite 

Le sennent que prononce le juge lorsqu'il entre 
en fonctions est souvent le moment le plus impor
tant de sa carriere. A Ia fierte et a Ia joie se mele en 
ce moment le sentiment de Ia lourde responsabilite 
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Ronald Edward Sparrow Appellant 

v. 

Her Majesty The Queen Respondent 

and 

The National Indian Brotherhood I Assembly 
of First Nations, the B.C. Wildlife 
Federation, the Steelhead Society of British 
Columbia, the Pacific Fishermen's Defence 
Alliance, Northern Trollers' Association, the 
Pacific Gillne.tters' Association, the Gulf 
Trollers' Association, the Pacific Trollers' 
Association, the Prince Rupert Fishing Vessel 
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Pacific Coast Fishing Vessel Owners' Guild, 
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United Fishermen and Allied Workers' 
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Attorney General of Quebec, the Attorney 
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General for Saskatchewan, the Attorney 
General for Alberta and the Attorney General 
of Newfoundland Interveners 
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File No.: 20311. 

1988: November 3; 1990: May 31. 

Present: Dickson C.J. and Mcintyre*, Lamer, Wilson, 
· La Forest, L'Heureux-Dube and Sopinka JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 

BRITISH COLUMBIA 

Constitutional law - Aboriginal rights - Fishing 
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· length restriction inconsistent with s. 35( I) of the Con
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84-248, ss. 4, 12, 27{1), (4). 
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British Columbia, Ia Pacific Fishermen's 
Defence Alliance, Northern Trollers' 
Association, la Pacific Gillnetters' 
Association, Ia Gulf Trollers' Association, Ia 

c Pacific Trollers' Association, Ia Prince 
Rupert Fishing Vessel Owners' Association, 
Ia Fishing Vessel Owners' Association of 
British Columbia, la Pacific Coast Fishing 
Vessel Owners'. Guild, Ja Prince Rupert 

d Fishermen's Cooperative Association, Ia 
Co-op Fishermen's Guild, Deep Sea Trawlers' 
Association of B.C., le Fisheries Council of 
British Columbia, le Syndicat des pecheurs et 
travailleurs assimiles, le procureur general de 
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et Sopinka. 
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Droit constitutionnel - Droits ancestraux - Droits 
de pi!che- lndien reconnu coupable d'avoir peche avec 
un filet plus long que celui autorise par le permis de Ia 
bande - La restriction quant a Ia longueur du filet 
est-elle incompatible avec /'art . 35{1) de Ia Loi consti
tutionnelle de 1982? - Loi constitutionnelle de /982, 
art . 35(1), 52{1)- Loi sur les pecheries, S.R.C. 1970, 
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Indians - Aboriginal rights - Fishing rights -
Interpretation - Indian convicted of fishing with net 
larger than permitted by Band's licence - Whether or 
not net length restriction inconsistent with s. 35( I) of 
Constitution Act, 1982. 

Appellant was charged in 1984 under the Fisheries 
Act with fishing with a drift net longer than that 
permitted by the terms of his Band's Indian food fishing 
licence. He admitted that the facts alleged constitute the 
offence, but defended the charge on the basis that he 
was exercising an existing aboriginal right to fish and 
that the net length restriction contained in the Band's 
licence was invalid in that it was inconsistent with s. 
35(1) of the Constitution Act, 1982. 

Appellant was convicted. The trial judge found that 
an aboriginal right could not be claimed unless it was 
supported by a special treaty and that s. 35(1) of the 
Constitution Act; 198 2 accordingly had no application. 
An appeal to County Court was dismissed for similar 
reasons. The Court of Appeal found that the trial 
judge's findings of facts were insufficient to lead to an 
acquittal. Its decision was appealed and cross-appealed. 
The constitutional question before this Court queried 
whether the net length restriction contained in the 
Band's fishing licence was inconsistent with s. 35(1) of 
the Constitution Act, 1982. 

Held: The appeal and cross-appeal should be dis
missed. The constitutional question should be sent back 
to trial to be answered according to the analysis set out 
in these reasons. 

Section 35( I) applies to rights in existence when the 
Constitution Act, 1982 came into effect; it does not 
revive extinguished rights . An existing aboriginal right 
cannot be read so as to incorporate the specific manner 
in which it was regulated before 1982. The phrase 
"existing aboriginal rights" must be interpreted flexibly 
so as to permit their evolution over time. 

lndiens - Droits ancestraux - Droits de peche -
Interpretation -lndien reconnu coupable d'avoir peche 
avec un filet plus long que celui autorise par le perm is 
de fa bande - La restriction quant ii Ia longueur du 

a filet est-elle incompatible avec /'art. 35( I) de Ia Loi 
constitutionnelle de 198 2? 

En 1984, l'appelant a ete accuse, en vertu de Ia Loi 
sur les pecheries, d'avoir peche avec un filet derivant 

b plus long que celui autorise par le permis de peche de 
subsistance de Ia bande indienne a laquelle il apparte
nait. 11 a reconnu les faits a l'origine de !'infraction, mais 
il a soutenu en defense qu'il exer9ait un droit ancestral 
existant de pecher et que Ia restriction imposee dans le 

c permis de Ia bande quant a Ia longueur du filet etait 
invalide pour cause d'incompatibilite avec Ie par. 35(1) 
de Ia Loi constitutionnel/e de 1982. 

L'appelant a ete declare coupable. Le juge de pre
miere instance a conclu qu'on ne pouvait revendiquer un 

d droit ancestral a mains que celui-ci ne soit etaye par un 
traite particulier, et que Ie par. 35(1) de Ia Loi constilu
tionnel/e de 1982 ne s'appliquait done pas. Un appel 
devant Ia Cour de comte a ete rejete pour des motifs 
semblables. La Cour d'appel a statue que les conclusions 

e de fait du juge de premiere instance etaient insuffisantes 
pour justifier un acquittement. Son arret fait l'objet d'un 
pourvoi et d'un pourvoi incident. La question constitu
tionnelle soumise a Ia Cour est de savoir si ia restriction 
imposee dans le permis de peche de Ia bande quant a Ia 

f longueur des filets est incompatible avec le par. 35(1) de 
Ia Loi constitutionnelle de 1982. 

Arret: Le pourvoi et Ie pourvoi incident sont rejetes. 
La question constitutionnelle doit etre renvoyee en pre

g miere instance afin de recevoir une reponse conforme
ment a l'analyse exposee dans les presents motifs. 

Le paragraphe 35(1) s'applique aux droits qui exis
taient au moment de !'entree en vigueur de Ia Loi 
constitutionne/le de 1982; il ne vient pas retablir des 

h droits eteints. Un droit ancestral existant ne saur.ait etre 
interprete de fa90n a englober Ia maniere precise dont it 
etait reglemente avant 1982. L'expression •droits ances
traux existants» doit recevoir une interpretation souple 
de maniere a permettre a ces droits d'evoluer avec ]e 
temps. 

The Crown failed to discharge its burden of proving 
extinguishment. An aboriginal right is not extinguished 
merely by its being controlled in great detail by the 
regulations under the Fisheries Act. Nothing in the j 
Fisheries Act or its detailed regulations demonstrated a 
clear and plain intention to extinguish the Indian 

Le ministere public ne s'est pas acquitte de son far-
deau de prouver ]'extinction du droit. Un droit ancestral 
n'est pas eteint du seul fait que son exercice fasse !'objet 
d'une regfementation tres minutieuse en vertu de la Loi 
sur les pecheries. Ni Ia Loi sur. les pecheries ni ses 
reglements d'application detailles ne font etat d'une 
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aboriginal right to fish. These fishing permits were 
simply a manner of controlling the fisheries, not of 
defining underlying rights. Historical policy on the part 
of the Crown can neither extinguish the existing aborigi
nal right without clear intention nor, in itself, delineate 
that right. The nature of government regulations cannot 
be determinative of the content and scope of an existing 
aboriginal right. Government policy can, however, regu
late the exercise of that right but such regulation must 
be in keeping with s. 35(1). 

Section 35(1) of the Constitution Act, 1982, at the 
least, provides a solid constitutional base upon which 
subsequent negotiations can take place and affords 
aboriginal peoples constitutional protection against pro
vincial legislative power. Its significance, however, 
extends beyond these fundamental effects. The approach 
to its interpretation is derived from general principles of 
constitutional - interpretation, principles relating to 
aboriginal rights, and the purposes behind the constitu
tional provision itself. 
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intention claire et expresse de mettre fin au droit ances
tral des lndiens de pecher. Ces permis de peche consti
tuaient simplement une fa~ton de controler les pecheries 
et non de definir des droits sous-jacents. La politique 

a historique de Sa Majeste ne permet pas d'eteindre le 
droit ancestral existant en !'absence d'intention claire en 
ce sens ni ne permet en soi de delimiter ce droit. La 
nature de reglements gouvernementaux ne saurait etre 
determinante quant au contenu eta Ia portee d'un droit 

b ancestral existant. La politique gouvernementale peut 
toutefois reglementer l'exercice de ce droit, mais cette 
reglementation doit etreconforme au par. 35(1). 

Le paragraphe 35(1) de Ia Loi constitutionnel/e de 
1982 procure, tout au moins, un fondement constitution-

c nel solide a partir duquel des negociations ulterieures 
peuvent etre entreprises et accorde aux autochtones une 
protection constitutionnelle contre Ia competence legis
lative provinciale. Son importance va toutefois au-dela 
de ces effets fondamentaux. La methode a adopter pour 

d !'interpreter est derivee des principes generaux d'inter
pretation constitutionnelle, des principes relatifs aux 
droits ancestraux et des objets sous-jacents a Ia disposi
tion constitutionnelle elle-meme; 

Section 35(1) is to be construed in a purposive way. A e 
generous, liberal interpretation is demanded given that 
the provision is to affirm aboriginal rights. The provision 

II y a lieu d'interpreter le par. 35(1) en fonction de 
\'objet qu'il vise. Une interpretation genereuse et liberate 
s'impose etant donne que cette disposition vise a confir
mer les droits ancestraux. La disposition n'est pas assu
jettie a !'article premier de Ia Charte canadienne des 
droits et libertes. Cependant, toute loi ou tout reglement 
portant atteinte aux droits ancestraux des autochtones 

is not su!;lject to s. 1 of the Canadian Charter of'Rights 
and Freedoms. Any law or regulation affecting aborigi
nal rights, however, will not automatically be of no force f 
or effect by the operation of s. 52 of the Constitution 
Act, 1982. Legislation that affects the exercise of 
aboriginal rights will be valid if it meets the test for 
justifying an interference with a right recognized and 
affirmed under s. 35(1). 

ne sera pas automatiquement inoperant en vertu de !'art. 
52 de Ia Loi constitutionnelle de 1982. Un texte legisla
tif qui touche l'exercice de droits ancestraux sera valide 
s'il satisfait au critere applicable pour justifier une 

g atteinte a un droit reconnu et confirme au sens du 
par. 35(1 ). 

Section 35(1) does not explicitly authorize the courts 
to assess the legitimacy of any government legislation 
that restricts aboriginal rights. The words "recognition 
and affirmation", however, incorporate the govern
ment's responsibility to act in a fiduciary capacity with 
respect to aboriginal peoples and so import some 
restraint on the exercise of sovereign power. Federal 
legislative powers continue, including the right to legis
late with respect to Indians pursuant to s. 91 (24) of the 
Constitution Act, 1867, but must be read together with 
s~ 35(1). Federal power must be reconciled with federal 
duty and the best way to achieve that reconciliation is to 
demand the justification of any government regulation 
that infringes upon or denies aboriginal rights. 

Le paragraphe 35(1) n'autorise pas explicitement les 
tribunaux a apprecier Ia legitimite d'une mesure legisla-

h tive gouvernementale qui restreint des droits ancestraux. 
L'expression «reconnaissance et confirmation• comporte 
cependant Ia responsabilite qu'a le gouvernement d'agir 
en qualite de fiduciaire a l'egard des peuples autochto
nes et implique ainsi une certairie restriction a l'exercice 
du pouvoir souverain. Les pouvoirs legislatifs federaux 
subsistent, y compris le droit de legiferer relativement 
aux Indiens en vertu du par. 91(24) de la Loi constitu
tionnelle de 1867, mais ces pouvoirs doivent etre rappro
ches du par. 35(1 ). Le pouvoir federal doit etre concilie 

j avec !'obligation federale et Ia meilleure fal(on d'y parve
nir est d'exiger Ia justification de tout reglement gouver
nemental qui porte atteinte a des droits ancestraux. 
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The test for justification requires that a legislative 
objective must be attained in such a way as to uphold 
the honour of the Crown and be in keeping with the 
unique contemporary relationship, grounded in history 
and policy, between the Crown and Canada's aboriginal 
peoples. The extent of legislative or regulatory impact 
on an existing aboriginal right may be scrutinized so as 
to ensure recognition and affirmation. Section 35(1) 
does not promise immunity from government regulation 
in contemporary society but it does hold the Crown to a 
substantive promise. The government is required to bear 
the burden of justifying any legislation that has some 
negative effect on any aboriginal right protected under 
s. 35(1). 

Le critere de Ia justification exige qu'un objectif 
legislatif soit realise d'une maniere qui preserve l'hon
neur de Sa Majeste et qui so'it conforme aux rapports 
contemporains uniques, fondes sur l'histoire et les politi-

a ques, qui existent actuellement entre Ia Couronne et les 
peuples autochtones du Canada. La mesure dans 
laquelle une loi ou un reglement a un effet sur un droit 
ancestral existant doit etre examinee soigneusement de 
maniere a assurer Ia reconnaissance et Ia confirmation 

b de ce droit. Le paragraphe 35(1) ne constitue pas une 
promesse d'immunite contre Ia reglementation gouver
nementale dans Ia societe contemporaine, mais il repre
sente un engagement important de Ia part de Ia Cou
ronne. En effet, le gouvernement se voit imposer 
!'obligation de justifier toute mesure legislative qui a un 

c effet prejudiciable sur un droit ancestral protege par le 
par. 35(1 ). 

The first question to be asked is whether the legisla
tion in question has the effect of interfering with an 
existing aboriginal right. The inquiry begins with a d 
reference to the characteristics or incidents of the right 

La premiere question a poser est de savoir si Ia loi en 
question a pour effet de porter atteinte a un droit 
ancestral existant. L'analyse com;nence par un examen 
des caracteristiques ou des attributs du. droit en ques-

at stake. Fishing rights are not traditional property 
rights. They are rights held by a collective and are in 
keeping with the culture and existence of that group. 
Courts must be careful to avoid the application of e 
traditional common law concepts of property as they 
develop their understanding of the "sui generis" nature 
of aboriginal rights. While it is impossible to give an 
easy definition of fishing rights, it is crudal to be 
sensitive to the aboriginal perspective itself on the mean- f 
ing of the rights at stake. 

tion. Les droits de peche ne sont pas des droits de 
propriete au sens traditionnel. II s'agit de droits qui 
appartiennent a un groupe et qui sont en harmonic avec 
Ia culture et le mode de vie de ce groupe. Les tribunaux 
doivent prendre soin d'eviter d'appliquer les concepts 
traditionnels de propriete propres a Ia common law en 
tentant de saisir Ia nature «SUi generiS» des droits ances
traux. S'il est impossible de donner une dCfinition simple 
des droits de peche, il est crucial de se montrer ouvert au 
point de vue des autochtones eux-memes quant a Ia 
nature des droits en cause. 

Pour determiner si les droits de peche ont subi une 
atteinte constituant une violation a premiere vue du par. 

To determine whether the fishing rights have been 
interfered with such as to constitute a prima facie 
infringement of s. 35(1 ), certain questions must be 
asked. Is the limitation unreasonable? Does the regula
tion impose undue hardship? Does the regulation deny 
to the holders of the right their preferred means of 
exercising that right? The onus of proving a prima facie 
infringement lies on the individual or group challenging 
the legislation. 

g 35( I), on doit poser certaines questions. La restriction 
est-elle deraisonnable? Le reglement est-il indument 
rigoureux? Le rc!glement refuse-t-il aux titulaires; du 
droit le recours a leur moyen prCfere de l'exercer? C'est 
au particulier ou au groupe qui conteste Ia mesure 

Here, the regulation would be found to be a prima 
facie interference if it were found to be an adverse 
restriction on the exercise of the natives' right to fish for 
food. The issue does not merely require looking at 
whether the fish. catch has been reduced below that 
needed for the reasonable food and ceremonial needs. 
Rather the test involves asking whether either the pur
pose or the effect of the restriction on net length 
unnecessarily infringes the interests protected by the 
fishing right. 

h legislative qu'il incombe de prouver qu'il y a eu violation 
a premiere vue. 

En l'espece, le reglement serait juge constitue·r une 
atteinte a premiere vue si on concluait qu'il impose une 
restriction nefaste a l'exercice par Jes autochtones de 
leur droit de pecher a des fins de subsistance. La ques
tion en litige n'exige pas simplement qu'on examine si Ia 
prise autorisee de poissons a ete reduite au-dessous de ce 
qui est requis pour subvenir aux besoins alimentaires et 
rituels raisonnables. Le critere necessite plutot qu'on se 

j demande si, de par son objet ou son effet, Ia restriction 
imposee quant a Ia longueur des filets porte atteinte 
inutilement aux interets proteges par le droit de peche. 
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If a prima facie interference is found, the analysis 
moves to the issue of justification. This test involves two 
steps. First, is there a valid legislative objective? Here 
the court would inquire into whether the objective of 
Parliament in authorizing the department to enact regu
lations regarding fisheries is valid. The objective of the 
department in setting out the particular regulations 
would also be scrutinized. The "public interest" justifi
cation is so vague as to provide no meaningful guidance 
and so broad as to be unworkable as a test for the 
justification of a limitation on constitutional rights. The 
justification of conservation and resource management, 
however, is uncontroversial. 
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Si on conclut a !'existence d'une atteinte a premiere 
vue, !'analyse porte ensuite sur Ia question de Ia justifi
cation. Ce critere comporte deux etapes. En premier 
lieu, il faut se demander s'il existe un objectif legislatif 

a regulier. A ce stade, Ia cour se demanderait si l'objectif 
vise par le Parlement en autorisant le ministere a adop
ter des reglements en matiere de peche est regulier. 
Serait egalement examine l'objectif poursuivi par le 
ministere en adoptant le reglement en cause. La justifi-

b cation fondee sur «!'interet public• est si vague qu'elle ne 
fournit aucune ligne directrice utile et si large qu'elle est 
inutilisable comme critere applicable pour determiner si 
une restriction imposee a des droits constitutionnels est 
justifiee. La justification de Ia conservation et de Ia 
gestion des ressources ne souleve cependant aucune 

c controverse. 

If a valid legislative objective is found, the analysis 
proceeds to the second part of the justification issue: the 
honour of the Crown in dealings with aboriginal peoples. 
The special trust relationship and the responsibility of d 
the government vis-a-vis aboriginal people must be the 
first consideration in determining whether the legislation 

Si on conclut a !'existence d'un objectif legislatif 
regulier; on passe au second volet de Ia question de Ia 
justification: l'honneur de Sa Majeste lorsqu'Elle tran
sige avec les peuples autochtones. Les rapports speciaux 
de fiduciaire et Ia responsabilite du gouvernement envers 
les autochtones doivent etre le premier facteur a exami
ner en determinant si Ia mesure legislative ou !'action en 
cause est justifiable. II doit y avoir un lien entre Ia 
question de Ia justification et l'etablissement de priorites 
dans le domaine de Ia peche. La reconnaissance et Ia 
confirmation des droits ancestraux, prevues dans Ia 
Constitution, peuvent donner lieu a des conflits avec les 
interets d'autrui etant donne Ia nature limitee de Ia 
ressource. 

or action in question can be justified. There must be a 
link between the question of justification and the alloca
tion of priorities in the fishery. The constitutional recog-

e 
nition and affirmation of aboriginal rights may give rise 
to conflict with the interests of others given the limited 
nature of the resource. 

Guidelines are necessary to resolve the allocational 
problems that arise regarding the fisheries. Any alloca
tion of priorities after valid conservation measures have 
been implemented must give top priority to Indian food 
fishing. 

The justificatory standard to be met may place a 
heavy burden on the Crown. However, government 
policy with respect to the British Columbia fishery, 
regardless of s. 35(1), already dictates that, in allocating 
the right to take fish, Indian food fishing is to be given 
priority over the interests of other user groups. Section 
35(1) requires the Crown to ensure that its regulations 
are in keeping with that allocation of priority and 
guarantees that those plans treat aboriginal peoples in a 
way ensuring that their rights are taken seriously. 

Within the analysis of justification, there are further 
questions· to be addressed, depending on the circum
stances of the inquiry. These include: whether there has 

f 
On a besoin de !ignes directrices qui permettront de 

resoudre les problemes de repartition de ressources qui 
surgissent dans le domaine des pecheries. Dans l'etablis
sement des priorites suite a Ia mise en reuvre de mesures 
de conservation valides, il faut accorder Ia priorite abso-

g lue a Ia peche par les Indiens a des fins de subsistance. 

La norme de justification a respecter est susceptible 
d'irnposer un lourd fardeau a Sa Majeste. Toutefois, Ia 
politique gouvernementale relativement a Ia peche en 

h Colombie-Britannique commande deja, et ce, indepen
darnment du par. 35(1), que, dans !'attribution du droit 
de prendre du poisson, le droit des lndiens de pecher a 
des fins d'alimentation ait Ia priorite sur les interets 
d'autres groupes d'usagers. Le paragraphe 35(1) exige 
que Sa Majeste assure que Ses reglements respectent 
cette attribution de priorite et garantit que les plans de 
conservation et de gestion reservent aux peuples autoch
tones un traitement qui assure que leurs droits sont pris 
au serieux. 

j 11 y ·a, dans ]'analyse de Ia justification, d'autres 
questions a aborder selon les circonstances de l'enquete. 
II s'agit notamment des questions de savoir si, en tentant 
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d'obtenir le resultat souhaite, on a porte le moins possi
ble atteinte a des droits, si une juste indemnisation est 
prevue en cas d'expropriation et si 1e groupe d'autochto
nes en question a ete consulte au sujet des mesures de 

been as little infringement as possible in order to effect 
the desired result; whether, in a situation of expropria
tion, fair compensation is available; and whether the 
aboriginal group in question has been consulted with 
respect to the conservation measures being implemented. 
This list is not exhaustive. 

a conservation mises en ceuvre. Cette enumeration n'est 
pas exhaustive. 
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REASONS FOR DECISION ON MOTION 

Page I 

1 R. BEAUDOIN J.:-- In accordance with my case management order of May 4, 2012, the 
Defendant brought a motion to address refusals arising from the cross-examinations on the affida
vits filed in response to his Champerty Motion and arising from his summons to a witness. I had 
previously determined that the University of Ottawa was a necessary party to the Champerty Mo
tion. 

Background 

2 The Plaintiff, Professor Joanne St. Lewis, is a tenured Assistant Professor at the Faculty of 
Law of the University of Ottawa. Her professional accomplishments and achievements in the area 
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19 Mr. Roussy says he has reviewed all documents which were discovered as a result of that 
search. He notes that some e-mails were sent to the Defendant but that the remainder are covered by 
solicitor-client privilege. 

20 In an Affidavit sworn and filed June 19, 2012 and in support of the request to cross- exam-
ine Mr. Roussy, the Defendant alleges that he received new information from one Joseph Hickey on 
June 18, 2012 that revealed a document not previously disclosed: namely an e-mail between Ste
phane Emard-Chabot to Allan Rock dated September 1, 2011. This document was disclosed to Mr. 
Hickey as a result of an access to information request made by him. The Defendant says he obtained 
this document by downloading it from Mr. Hickey's blog. This document is identified as record 
"348". Dr. Rancourt then goes so far as to accuse Mr. Roussy of perjury at paragraph 2 of his Rea
sons to cross-examine Mr. Alain Roussy. 

21 I agree with the University that there is no contradiction, let alone any perjury, on the part of 
Mr. Roussy. The e-mail in question is between Mr. Stephane Emard-Chabot and Mr. Rock and it 
predates the time period set out in the Notice of Examination. It is an e-mail that refers to retaining 
Mr. Scott. This is no basis for any adjournment of a motion dealing with over 147 refusals. 

22 More importantly, the Defendant's claim of last minute discovery ofthis e-mail on June 18, 
2011 is questionable. I have been provided with a copy of his May 1, 2012 blog wherein he cites 
Mr. Hickey's blog and the results of his request for copies for all ofthe e-mails between Allan Rock 
and Stephane Emard-Chabot. The Defendant does not deny the authenticity of this blog, nor the fact 
that he could have accessed all ofthese documents earlier, at least as early as May 1, 2012. 

23 Finally, ifDr. Rancourt had wanted the claim of privilege to be reviewed he could have 
asked the court to do so but that is not what he has done. The Defendant seems to feel he has a right 
to cross-examine anyone who has filed an Affidavit. Rule 39.03(1) is permissive. There is no basis 
to cross-examine Mr. Roussy. 

The Admissibility of The Def en d an t' s E xp ert R ep ort 

24 The Defendant wishes to rely on the Affidavit of Louis Beliveau to provide an expert opin-
ion on electronic communications. Mr. Beliveau has a Bachelor of Engineering Degree as well as an 
LL.B. and B.C.L. from McGill University. While The Defendant's Motion Record does not clearly 
spell out the basis for Mr. Beliveau's opinion, it appears that he relies on this as evidence of incom
plete production of documents. 

25 Mr. Beliveau's report is inadmissible as there is no compliance with Rule 53 (Duty of an 
Expert). More importantly, it does not comply with the common law requirements of relevance and 
necessity as set in R. v. Mohan, [1994] 2 S.C.R. 9. The report refers to a series of e-mails that dis
cuss a meeting to be held on April 15, 20 11 between Allan Rock, Joanne St. Lewis and Bruce 
Feldthusen to discuss the defamation action. Mr. Dearden, as Professor St. Lewis' counsel, asked 
her to print copies of this e-mail correspondence. As a result there is an e-mail that appears to be 
from Allan Rock to Richard Dearden dated March 30, 2012, apparently scheduling a meeting nearly 
11 months earlier. 

26 The Defendant's motion materials suggest that this e-mail is more evidence of documents 
that have not been disclosed. Even assuming that this is the case, this is not an issue that requires an 
expert opinion. Dr. Rancourt could ask Mr. Rock questions about the e-mail. It was explained to the 
Court that the March, 2012 date was the result of the functionality of the Microsoft Outlook soft-
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Third, the extent to which the court can compel undertakings to be given on a 
cross-examination is less clear. If the deponent confines his or her evidence to 
personal knowledge, there is no apparent basis to compel him or her to obtain 
information about what others know about the case. For an application, the in
formation would be hearsay and not admissible for contentious matters. Moreo
ver, compelling the evidel)ce raises concerns that the adversarial system has been 
replaced by an inquisitorial system. 

Fourth, if a deponent does provide information based on information and belief, 
there would appear to be a basis to compel him or her to give undertakings, at 
least with respect to that information. 

37 I agree with the Counsel for the University's argument that deponents of affidavits based on 
their own knowledge and not given on "information and belief'' ought not to be required to give un
dertakings or ask others information. This would entitle a person to obtain what amounts to an addi
tional examination for discovery. This reasoning applies with greater force where someone is being 
examined pursuant to a Summons to Witness under rule 39.02. Our Rules of Civil Procedure place 
clear limits on the right to discovery of a non-party. 

Refusals on Examination of Robert Giroux 

38 Mr. Giroux, Chair of the Board of Governors of the University of Ottawa, was examined 
pursuant to a Summons to Witness: 

No.2: 

Ruling: 

No.3: 

Ruling: 

No.4 : 

Ruling: 

University liability policies 
QQ. 11-12, pp. 5-6 

Answered; there is no policy that covers this situation: in any event, 
not relevant. 

University policies for funding legal costs: QQ. 13-22, pp. 6-8 

Answered; moreover witness not required to give an undertaking. 
Answered by another witness. 

University Budget for outside legal fees in a 
typical year 
Q. 37, p. 12 

Not relevant 



No.5 

Ruling: 

No.6: 

Ruling: 

No.7: 

Ruling: 

No.8: 

Ruling: 

No.9: 

Ruling: 

Witness to search e-mail accounts 
QQ. 124-135, pp. 33-36: 

Answered; it was a telephone communication. Otherwise, questions 
not relevant or too vague. Witness has no obligation to give under
takings. 

Relevant Communications 
QQ. 136-154, pp. 36-42 

Answered; it was a telephone communication. A search was under
taken. No reason to conduct an e-mail search; this is a fishing expe
dition. 

Information about agenda for October 19,2011 QQ. 188-194, pp. 
48-49 

Witness answered. Who was at the meeting is not relevant. 

Witness's reaction to University sharing the 
proceeds 
Q. 244, pp. 58-59 

Mr. Giroux's reaction is not relevant nor is his opinion on the con
flict with any University policy. 

Expected cost of the litigation 
Q. 273 , pp 64-65 

Not relevant; cases cited by the Defendant are not applicable; class 
action cases. 
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No. 10: 

Ruling: 

No. 11: 

Ruling: 

No. 12: 

Ruling: 

No. 13 

Ruling: 

No. 14: 

Ruling: 

No. 15: 

Reasons why the litigation is important 
QQ. 286-287, p. 67-68 

Not relevant 

Cap on the amount to fund litigation 
Q. 341, pp. 79-80 

Cap on funding is not relevant. 

Financial impact of the Agreement 
QQ. 348-351, pp. 80-81 

Not relevant. Pure speculation on the part of the Defendant 

University policy limiting discretionary 
funding 
QQ. 357, 359, 360, p. 83 

Not relevant. To the extent that the question was at all relevant, it 
was answered. 

No requirement of a witness to give an undertaking. 

Quantum that triggers control on capital 
expenditures 
Q. 362, pp. 83-84 

Not relevant. 

University policy about surveillance 
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Ruling: 

No. 16: 

Ruling: 

No. 17: 

Ruling: 

No. 18: 

Ruling: 

No.1: 

Ruling: 

Q. 381, p. 87 

Not relevant to the matters raised in the Notice of Motion. Dr. Ran
court was aware of surveillance of himself in 2008 before Mr. Rock 
became President, moreover, this is being litigated in the labour ar
bitration. 

Acceptable practices of surveillance 
QQ. 383-393, pp. 88-91 

Not relevant 

University policy about obtaining/using medical 
information 
Q. 416, p. 96 

Not relevant 

Acceptable practice of third party psychiatric 
evaluations 
QQ. 421-426, pp. 98-100 

Not relevant 

Request for documents as set out in the Summons 
to Witness 
Q. 8-9, pp. 3-4 (as per the chart) 

The only relevant documents are those that relate to the decision to 
fund Professor St. Lewis' costs and these have been produced. Any 
other documents requested are not relevant to the issues raised in the 
Champerty motion. Furthermore, Mr. Giroux is the Chair of the 
Board of Governors. He does not have personal possession, control 
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or power over all documents within the control of the University. 
This witness does not have to give an undertaking. This has been 
addressed by the witness earlier. Question relates to credibility only. 

Cross-Examination of Alan Rock 

Ruling: 

No. 11: 

Ruling: 

Nos. 12, 13 

Ruling: 

The Defendant did not pursue Items 1-10 as a result of earlier rul
mgs. 

Common Motives for dismissal and maintenance QQ. 508, 510, 511, 
513, 515, 517, 518, 520, 525, pp. 102-106 

Not Relevant to the issues pleaded in the Notice of Motion or sup
porting affidavit. Mr. 'Rancourt refers to documents that he will need 
leave to produce at the Champerty Motion; he can't introduce them 
now. The dismissal is not being tried in this forum. 

Not pursued as result of earlier rulings. 

39 From Notice of Examination: 

Item 5: 

Ruling: 

All documents relevant to his litigation 

Seven relevant documents were produced. Remaining documents 
sought are not relevant or are covered by solicitor client privilege. 
Request is too broad. This is not a motion for a better affidavit of 
documents. 

Cross-examination of Celine Delorme 

40 From Notice of Examination: 

Nos. 1 and 2: 
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Ruling: 

No.3: 

Ruling: 

R. BEAUDOIN J. 

cp/e/qljel/qlpmg 

Not pursued in the light of previous rulings 

Credibility of Exhibit "A" 
QQ. 65, 67, 70, 71, 72, 133, 134, 138, pp 
19-25, 48-53 

Exhibit "A" is the document that was filed in the arbitration. There is 
no contradiction. Not relevant to the Champerty Motion. 

Page 13 

1 BASF Canada Inc. v. Max Auto Supply (1986) Inc., [1998] O.J. No. 3676 at para. 10 
(S.C.J.) (Master Beaudoin); Caputo v. Imperial Tobacco Ltd., [2002] O.J. No. 3767 at para. 
14 (S.C.J.) (Master Macleod). 

2 Caputo, supra, at para. 14. 

3 Elfe Juvenile Products Inc. v. Bern, [1994] O.J. No. 2840 (O.C.G.D. Div. Ct.) at para. 21. 
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AMENDED REASONS FOR DECISION 

ANNIS J. 

This is an amendment to the Reasons for Decision released November 29, 2012. The 
amendments occur in paragraph [I 2] whereby the name "Mr. Rock" is changed to 
"Professor St. Lewis"; in paragraphs [23](1) and [27] whereby the date of the 
decision of Smith J is changedfrom June 27, 2012 to July 27, 2012; and on page 8 
where the heading "The University Witnesses Refusals Motion" is amended to read 
"The Plaintiff's Witnesses Refusals Motion". 

Introduction 

[I] This is yet another series of motions in a series of interlocutory motions brought by the 
defendant, on this occasion seeking leave to appeal three interlocutory decisions of Beaudoin J. 
and R. Smith J. 
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bias of one of the Court's judges be considered, at least for the purpose of deciding whether to 
grant leave to appeal. 

[33] It is not clear on the evidence that the defendant was out of time for seeking leave to 
appeal Smith J. 's letter refusing to schedule his motion. 

Leave to Appeal an Interlocutory Order 

[34] Leave to appeal to the Divisional Court may only be granted pursuant to Rule 62.02(4) of 
the Rules of Civil Procedure on the following grounds: 

(a) there is a conflicting decision by another judge or court in Ontario or elsewhere 
on the matter involved in the proposed appeal and it is, in the opinion of the judge 
hearing the motion, desirable that leave to appeal be granted; or 

(b) there appears to the judge hearing the motion good reason to doubt the correctness 
of the order in question and the proposed appeal involves matters of such 
importance that, in his or her opinion, leave to appeal should be granted. 

[35] The test for granting leave to appeal from an interlocutory order is an onerous one. The 
· first ground for obtaining leave to appeal requires the defendant to demonstrate that "conflicting 
decisions" present a difference in the principle chosen as a guide to the exercise of judicial 
discretion and not merely in outcome as a resuh of the exercise of discretion. See 
Bell ExpressVu Limited Partnership v. Morgan (2008), 67 C.P.C. (6th) 263 (Div. Ct.) at para. I 
and Brownhall v. Canada (Ministry of National Defence), (2006) 80 O.R. (3d) 91 (Sup. Ct.) at 
para. 27. 

[36] The second ground for obtaining leave to appeal requires the defendant to convince the 
court that there is a good reason to doubt the correctness of the judge's decision and proposed 
appeal involves matters of such importance of leave should be granted. The court should ask 
itself whether the decision is open to "very serious debate" and, if so, whether the decision 
warrants resolution by a higher level of judicial authority. See Brownhall, supra, at para. 30. 

Reasonable Apprehension of Bias 

[3 7] The test to be applied for determining whether there exists a reasonable apprehension of 
bias has been formulated by the Ontario Court of Appeal in Bailey v. Barbour, 2012 ONCA 325, 
110 0 .R. (3d) 161 at para. 16 as follows: 

... what would an informed, reasonable and right-minded person, viewing the 
matter realistically and practically, and having thought the matter through 
conclude. Would he or she think it is more likely than not that the judge, whether 
consciously or unconsciously, would not decide fuirly? 

[38] Determining whether a reasonable apprehension of bias arises requires a highly 
fact-specific inquiry. The test is an objective one. The record must be assessed in its totality and 
the interventions complained of must be evaluated cumulatively rather than as isolated 
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occurrences from the perspective of a reasonable observer throughout the trial. Moreover, 
isolated expressions of impatience or annoyance by a trial judge as a result of frustrations do not 
of themselves create unfairness. See Lloyd v. Bush, 2012 ONCA 349, 110 O.R. (3d) 781 at 
paras. 25-26. 

[39] There is a strong presumption in favour of the impartiality of the trier of fact. Where a 
party seeks the recusal or disqualification of a judge, allegations of judicial bias will have to 
overcome the strong presumption of judicial impartiality. See Bailey v. Barbour, supra, at 
para. 19. 

Analysis 

[40] This is not a case that could possibly give rise to a reasonable apprehension of bias on the 
part of Beaudoin J. There are no interventions or declarations by him that could lend themselves 
to a concern of partiality. He is not personally involved in any of the circumstances of the case. 
There is nothing the defendant could point to in Beaudoin J.'s conduct which could begin to 
suggest that he somehow favoured the University. 

[ 41] Moreover, the University is a large quasi-governmental institution in our community. 
Being multifaceted, ubiquitous and amorphous, it is anonymous and thus does not pennit a 
suggestion that a judge by setting up a merncirial scholarship in the name of his departed son 
could give rise to an apprehension that the judge might be favourably disposed to the University 
in litigation brought before him or her. 

[42] 1l1e Univers ity was merely the means whereby Beaudoin J. could obtain some solemnity 
fi·om the w1timely death of his son in establishing a scholarship for others who wished to study at 
lhe University. Actions of this nature intended to benefrt: Sooiely, even if taken to memori·1lize a 
close relation, are not the type of conduct that consciously or unconsciously could suggest a 
judge cannot act fairly. 

[43] Similarly, no reasonable apprehension of a favourable consideration by Beaudoin J. 
towards the University could possibly arise by the University being represented by a law firm 
that had named one of its meeting rooms in memory of his son where he was working at the time 
of his premature demise. 

[44] It is unreasonable to suggest that the mere act of respect by a law finn towards one of its 
associates who was the son of a judge and whose untimely death touched the firm could 
indirectly cause the judge to be biased in favour of the law finn's clients. Were this to be the 
case, Beaudoin J. could not hear any case pleaded by Borden Ladner Gervais LLP. This is an 
untenable proposition that fails to recognize that lawyers are officers of the court who are 
required to advance their clients' interests without· adopting them as their own. 

[45] The defendant's motion for leave to appeal the decision of Beaudoin J.'s decision of 
June 20, 2012 is dismissed with costs to the University. 
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1 he Letter 'Decision' of Justice Smith 

[ 46] The plaintiff contends that the letter of Smith 1. was not a decision: he was merely 
informing the defendant that his proposed motion was in the wrong court and therefore would 
not be scheduled to proceed. 

[47] I cannot see any problem with a Case Management Judge refusing to set down a motion 
entirely void of merit, such as occurred here when the defendant's request was to set aside the 
decision of a fellow Superior Court judge on grounds of apprehension of bias. 

[48] Nevettheless, whether the form is one by letter indicating immediate rejection of the 
motion or the refusal to set it down, substantively the results are the same, i.e. a decision 
rejecting the defendant's motion. As such, the defendant is entitled to seek leave to appeal the 
decision not to schedule his motion. 

[49] This said however, leave is refused because the defendant seeks by his motion to set aside 
the interlocutory decision of Beaudoin 1. of June 20, 2012 on grounds of reasonable 
apprehension of bias: a remedy which only the Divisional Court can consider. 

[50] In addition, having decided that there is no possibility of success on a claim of reasonable 
apprehension of bias by Beaudoin J., leave to appeal this decision would serve no purpose if 
granted. 

[51] Accordingly, it is dismissed with costs to the University. 

The Plaintiffs Witnesses Refusal Motion 

[52] As it is clear that no judge could conclude that the proposed appeal involves matters of 
any impottance or that it would be desirable to grant leave, the defendant's motion for leave to 
appeal the order of Smith I.'s decision of September 6, 2012 is dismissed with costs to the 
plaintiff. 

[53] For the record, I also conclude that there is no reason to doubt the correctness of the 
orders of Smith J., and in particular, I reject the defendant's main submission that although the 
applicable legal principles were properly stated, he misapplied them to the fucts. 

[54] The plaintiff and the University may file submissions on costs not to exceed 
three (3) pages in addition to a costs outline within ten (1 0) days of the release of these reasons. 
The defendant may respond within ten (10) days with submissions limited to three (3) pages. 

Mr. Justice Peter Annis 

j 
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On appeal from the order of Justice Robert J. Smith of the Superior Court of 
Justice, dated March 13, 2013. 

APPEAL BOOK ENDORSEMENT 

[1] The appellant appeals the March 13, 2013 order of Smith J., dismissing 

the appellant's motion to stay or dismiss the respondent, Joanne St. Lewis' 
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defamation order against him on the basis that it was the product of maintenance 

and champerty. We are not persuaded that any of the several grounds he 

advances has merit. We see no error of law on the part of the motion judge in 

concluding on the ample evidence before him that the respondent's employer's 

decision to fund the litigation did not amount to maintenance or champerty. Nor 

did the respondent's unilateral decision to donate a portion of any punitive 

damages she might receive to a scholarship at the employer university make out 

maintenance or champerty. Moreover, the underlying findings of fact made by 

the motion judge were reasonably supported by the record. 

[2] As to the appellant's bias or appearance of bias submission, it in our view 

has no merit. It was fully considered by Annis J. and rejected. We agree with 

that decision and, in any event, that decision is not open to challenge in this 

court. 

[3] The appellant also argued in his factum that the motion judge had not 

given him adequate time to make his submissions. We reject this argument. 

The time allocated was clearly announced and reasonable. 

[4] This appeal is accordingly dismissed. The appellant shall pay the 

respondent, Ms. St. Lewis, costs in the amount of $20,000, all inclusive, and pay 

the respondent university costs in the amount of $15,000, all inclusive. 
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Case Name: 
St. Lewis v. Rancourt 

Between 
Joanne St. Lewis, Plaintiff, and 

Denis Rancourt, Defendant, 
University of Ottawa, Rule 37 Affected Party 

[2013] O.J. No. 1187 

2013 ONSC 1564 

Court File No. 11-51657 

Ontario Superior Court of Justice 

R.J. Smith J. 

Heard: December 13, 2012. 
Judgment: March 13, 2013. 

(106 paras.) 

Page 1 

Civil litigation -- Civil procedure -- Disposition without trial -- Dismissal of action -- Frivolous, 
vexatious or abuse of process -- Stay of action --Application by defendant to stay or dismiss action 
as abuse of process dismissed-- Parties were professors at same university and after defendant 
made comments about plaintiff on his blog, plaintiff commenced defamation action-- University 
agreed to pay plaintiffs legal costs as defendant's comments related to report plaintiff prepared as 
University employee at University's request-- There was no champerty or maintenance -- Universi
ty's agreement to fund action was not officious intermeddling in litigation because plaintiff decided 
to sue before University agreed to fund legal fees -- University had legitimate reason for assisting 
plaintiff-- No agreement to share proceeds of litigation. 

Legal profession -- Regulation of profession -- Champerty and maintenance --Application by de
fendant to stay or dismiss action as abuse of process dismissed-- Parties were professors at same 
university and after defendant made comments about plaintiff on his blog, plaintiff commenced 
defamation action -- University agreed to pay plaintiffs legal costs as defendant's comments related 
to report plaintiff prepared as University employee at University's request-- There was no cham
perty or maintenance -- University's agreement to fund action was not officious intermeddling in 
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litigation because plaintiff decided to sue before University agreed to fund legal fees -- University 
had legitimate reason for assisting plaintiff-- No agreement to share proceeds of litigation. 

Professional responsibility -- Self-governing professions -- Professions -- Legal -- Application by 
defendant to stay or dismiss action as abuse of process dismissed-- Parties were professors at same 
university and after defendant made comments about plaintiff on his blog, plaintiff commenced 
defamation action-- University agreed to pay plaintiffs legal costs as defendant's comments related 
to report plaintiff prepared as University employee at University's request-- There was no cham
perty or maintenance -- University's agreement to fund action was not officious intermeddling in 
litigation because plaintiff decided to sue before University agreed to fund legal fees -- University 
had legitimate reason for assisting plaintiff-- No agreement to share proceeds of litigation. 

Tort law-- Abuse of legal procedure or process-- Maintenance and champerty-- Application by 
defendant to stay or dismiss action as abuse of process dismissed-- Parties were professors at same 
university and after defendant made comments aboutplaintiff on his blog, plaintiff commenced 
defamation action -- University agreed to pay plaintiffs legal costs as defendant's comments related 
to report plaintiff prepared as University employee at University's request-- There was no cham
perty or maintenance -- University's agreement to fund action was not officious intermeddling in 
litigation because plaintiff decided to sue before University agreed to fund legal fees-- University 
had legitimate reason for assisting plaintiff-- No agreement to share proceeds of litigation. 

Application by the defendant for an order dismissing or staying the plaintiffs action against him as 
an abuse of process. The defendant was a former physics professor at the University of Ottawa. The 
plaintiff, a black woman, was an assistant law professor employed by the University who taught in 
the area of equality rights and had a reputation in anti-racism. In 2008, the plaintiff was asked by 
the University president to prepare an evaluation of the University Student Appeal Centre's report 
that had alleged systemic racism at the University. The plaintiff concluded that there was no sys
temic racism at the_ University and that the University's academic fraud process was well founded. 
In 2011, the plaintiff became aware that the defendant had published a blog in which he referred to 
the plaintiff as the University president's house negro. She advised the University that she would be 
suing the defendant for libel. As the defendant's allegedly defamatory blog comments were related 
to the report the plaintiff prepared as an employee of the University and at the University's request, 
the University agreed to pay for the costs of the plaintiffs legal action. The defendant brought an 
application to have the plaintiffs action stayed or dismissed as an abuse of process because the 
University's agreement to pay the plaintiffs legal costs constituted champerty and maintenance. The 
defendant now sought to have the issue of champerty and maintenance decided at trial or by a trial 
of an issue. 

HELD: Application dismissed. There was no material conflict in the evidence which required a trial 
of an issue. Furthermore, the defendant's request to convert his motion into a trial of an issue would 
create unnecessary expense and delay and was not necessary to secure a just result. The University's 
agreement to fund the plaintiffs defamation action did not constitute officious intermeddling in liti
gation as the plaintiff had decided to sue the defendant for libel to protect her reputation before the 
University agreed to fund her legal fees. There was no maintenance as the University's reason for 
assisting the plaintiff by paying her legal fees, to defend her reputation which was attacked during 
the course of her employment, was legitimate. There was no champerty as there was no agreement 



Page 3 

between the University and the plaintiffto share in the proceeds of the libel action. The University's 
agreement to fund the plaintiffs action did not constitute trafficking in litigation because the plain
tiff had already decided to sue to protect her reputation and there was no evidence of the University 
buying or selling rights to litigation as it did not even have an agreement to share in the proceeds of 
the action. 

Statutes, Regulations and Rules Cited: 

An Act respecting Champerty, R.S.O. 1897, c. 327, 

Rules of Civil Procedure, R.R.O. 1990, Reg. 194, Rule 1.04, Rule 21.01(3), Rule 21.01(3)(d), Rule 
37.07(1), Rule 39.02(2), Rule 37.13(2), Rule 37.13(2)(b), Rule 37.13(3) 

Counsel: 

Richard G. Dearden/ Anastasia Semenova, for the Plaintiff. 

Denis Rancourt, self-represented. 

Peter K. Doody, for the University of Ottawa. 

REASONS FOR DECISION ON THE CHAMPERTY MOTION 

R.J. SMITH J.:--

Overview 

1 Denis Rancourt ("Rancourt") seeks an order dismissing or staying Joanne St. Lewis' ("St. 
Lewis") defamation action against him as an abuse of process, because he alleges that the Universi
ty of Ottawa's agreement to pay her legal costs constitutes champerty and maintenance. 

2 The defendant Rancourt is a former Physics Professor at the University of Ottawa (the "Uni-
versity"). He published a blog on February 11,2011 in which he referred to St. Lewis as "Allan 
Rock's house negro". 

3 St. Lewis is an Assistant Law Professor employed by the University who teaches in the area 
of equality rights, and has a reputation in anti-racism. She became a tenured professor in 2001. She 
is also a Black woman. 

4 In the fall of 2008, St. Lewis was asked by President Rock to prepare an evaluation of the 
University Student Appeal Centre's report that had alleged systemic racism at the University. In her 
report, St. Lewis concluded that there was no systemic racism at the University and that the Univer
sity's academic fraud process was well founded. 

5 In April 2011, shortly after St. Lewis became aware of Rancourt's blog referring to her as 
"Allan Rock's house negro", she met with Dean Feldthusen to advise him that she had to sue Ran
court for libel. St. Lewis and Dean Feldthusen then met with University President Allan Rock to 
request that the University pay for her legal costs for her libel action against Rancourt. President 
Rock agreed to pay St. Lewis' legal costs because the allegedly defamatory comments in Rancourt's 
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abuse of process" was irrelevant and inadmissible on his champerty motion. As a result of his find
ing, this issue has been decided by Beaudoin J. and therefore, I find that there is no material conflict 
in the evidence which requires a trial of an issue. 

73 Even if the affidavits of April 23rd and May 23, 2012 were admitted, I conclude that there is 
no conflict in the material evidence related to the plaintiffs motive for commencing litigation 
against Rancourt. The plaintiffs uncontradicted evidence is that she decided to commence action 
against Rancourt to protect her reputation and that decision was not made by the University. 

74 With regards to Rancourt's submission that there is a conflict in the evidence over President 
Rock's motive for funding St. Lewis' defamation action, I find that even if the subsequent affidavits 
were considered, there is simply no evidence that Rancourt has produced showing that the Univer
sity had an improper motive for funding an employee's defamation action other than his speculation 
about a possible improper motive because he is in a labour dispute with the University. 

75 I am also not satisfied that there is a conflict in the evidence related to the motive by Presi
dent Rock. He has sworn an affidavit setting forth his reasons for agreeing to fund St. Lewis' defa
mation action. He has been cross-examined on his affidavit and no contradictions have arisen from 
President Rock's cross-examination that would warrant a trial of this issue. 

76 I also find that to order a trial of an issue after extensive cross-examinations were conducted, 
where the parties have spent time and incurred substantial expense over an 11 month period, where 
Rancourt has changed his approach and now seeks to have his motion turned into a trial of an issue 
would be inconsistent with the principles set out in Rule 1.04. Rancourt's request to convert his mo
tion into a trial of an issue would create unnecessary expense and delay and is not necessary to se
cure a just result because the issues have already been defined by Rancourt in his January motion 
materials and the respondents in their responding affidavits as confirmed by Beaudoin J.'s decision. 
There is only mere speculation by Rancourt that the University agreed to fund St. Lewis' defamation 
action for an improper purpose or improper motive. 

Disposition of Issue #2 

77 For the above reasons, a trial of the issues raised in this motion will not be ordered. 

Issue #3 

Maintenance 

Does the University's agreement to pay for St. Lewis' legal costs of 
her defamation action against Rancourt constitute champerty and 
maintenance? 

78 Maintenance is defined as the officious intermeddling in the litigation of others for an im
proper purpose. At p. 157, in the Introduction to the Canadian Law ofTorts, G.H.L. Fridman 2nd 
ed., LexisNexis, Canada, 2003, the author states as follows: 

Maintenance is the officious intermeddling in the litigation of others, for an im
proper motive, when the maintainer has no personal interest in such litigation and 
the assistance, which usually takes the form of financial support, is unjustified. 
Champerty occurs when, in return for such support, the parties to the arrange-
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ment agree that any profits of the action will be shared between them. Champerty 
is an "aggravated" or "egregious" form of maintenance, in which there is the 
added element that the maintainer shares the profits of the litigation. Without 
maintenance there can be no champerty. 

79 In The Law of Civil Procedure in Ontario, Morden and Perell, 1st ed., LexisNexis, Toronto, 
2010, at pages 72-73 the authors state that maintenance and champerty were torts and state as fol
lows: 

The presence of maintenance or champerty may be a bar to a proceeding. 
Maintenance and champerty are torts, and they were once regarded as criminal 
offences. The gravamen of these torts is a person's officious intermeddling or 
profiteering in another person's lawsuit. ... An action that involves maintenance 
or champerty may be dismissed as an abuse of process. (Operation line. v. Phil
lips, [2004] O.J. No. 5290 (Ont. S.C.J.) and Wong v. Second Cup Ltd., [2005] 
O.J. No. 2897 (Ont. Master) 

80 At page 73, Morden and Perell write: 

The focus of attention of maintenance ... There is no maintenance unless there is 
an improper motive, (Lorch v. McHale, [2008] O.J. No. 2807, 92 O.R. (3d) 305 
(Ont. S.C.J.); S. v. K., [1986] O.J. No. 3035, 55 O.R. (2d) 111 (Ont. Dist. Ct.)) 
and there is no maintenance if the alleged maintainer has a legitimate reason or 
justification for assisting the litigant. (Lorch v. McHale, supra; Morgan v. Stef
fanini, [2005] O.J. No. 1606 (Ont. S.C.J.); Ingle v. ACA Assurance, [2005] O.J. 
No. 4653 (Ont. S.C.J.)) 

81 In Mcintyre Estate v. Ontario (Attorney General) (2002), 61 O.R. (3d) 257 (Ont. C.A.) at 
para. 34, the Court of Appeal stated as follows on the subject of maintenance: 

For there to be maintenance the person allegedly maintaining an action or pro
ceeding must have an improper motive which motive may include, but is not lim
ited to, officious intermeddling or stirring up strife. There can be no maintenance 
if the alleged maintainer has a justifying motive or excuse. 

82 To summarize the above cases and statements, in order to succeed on his motion to obtain a 
stay of the action as an abuse of process based on maintenance and champerty, Rancourt must show 
that: 

(a) there has been officious intermeddling by the University, namely, that the 
University has funded St. Lewis' defamation action that she would not 
have otherwise pursued; 

(b) the University did not have a legitimate reason or justification for assisting 
St. Lewis by providing funding; and 

(c) the University had an improper motive for funding St. Lewis' libel action. 
(a) Officious intermeddling 

83 The uncontradicted evidence of St. Lewis and Dean Feldthusen was that St. Lewis had de-
cided to sue Rancourt for defamation before she asked the University to pay for her legal fees to do 
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so. Dean Feldthusen supported St. Lewis' request for funding and arranged a meeting with the Pres
ident of the University. President Allan Rock agreed, on behalf of the University, to pay St. Lewis' 
legal costs to sue Rancourt for defamation to protect her reputation as an employee of the Universi
ty. 

84 In Hill v. Church of Scientology ofToronto, [1992] O.J. No. 451 (S.C.J.), affd [1995] 2 
S.C.R. 1130, the Supreme Court of Canada found no impropriety in the Government of Ontario 
funding an employee's libel action against a private entity. The University of Ottawa is a private en
tity and is not a governmental body, however, does receive grants from governments. 

85 The reason the University agreed to pay St. Lewis' legal costs for her libel action were set 
out in a letter from the University's counsel, David Scott, which were referred to in the facts above. 
The relevant parts of the University's reasons were that the alleged defamatory remarks about St. 
Lewis were occasioned by work, which she undertook at the request of the University and in the 
course of her duties and responsibilities as an employee of the University. Her effmis were not per
sonal but in the interest of the University. Furthermore, the racist attack upon her took this case out 
of the ordinary and in the view of the University created a moral obligation to provide support for 
her in defence of her reputation. 

86 The uncontradicted evidence before me is that the University agreed to pay an employee's 
legal fees, in this case, Professor St. Lewis, to fund her libel action which was commenced to de
fend her reputation. I therefore find that the University's agreement to fund an employee's defama
tion action does not, as was the case in Hill v. Church of Scientology ofToronto, ibid, constitute of
ficious intermeddling in litigation as St. Lewis had decided to sue Rancourt for libel to protect her 
reputation before the University agreed to fund her legal fees. 

(b) and (c) Legitimate reason or justification for assisting St. Lewis or 
improper purpose 

87 Rancourt speculates and alleges that Allan Rock as President of the University had an im-
proper motive for funding St. Lewis' libel action against him. He alleges that the University agreed 
to fund her defamation action in order to stigmatize and silence him after the University dismissed 
him from his full tenured professorship on April 1, 2009. 

88 There can be no maintenance if the University had a legitimate reason or justification for 
assisting the litigant. The evidence is uncontradicted from President Rock, Mr. Giroux, Dean 
Feldthusen and St. Lewis that, the University's reasons for assisting St. Lewis by paying her legal 
fees, was to defend her reputation. The reasons were set out in the letter from its counsel, David 
Scott, namely, because her reputation was attacked during the course of her employment by the 
University and also because the University felt that it had a moral obligation to assist her to defend 
her reputation in these special circumstances from a racist attack. 

89 In Hill v. Church of Scientology ofToronto, [1995] 2 S.C.R. 1130, the Supreme Court of 
Canada made several comments about the fact that the Ontario Government paid for the legal fees 
for the Crown Attorney, S. Casey Hill, to sue the Church of Scientology for libel. Similar allega
tions to those made by Rancourt were levelled at the Ontario Government. Paragraph 70 of the Hill 
decision reads as follows: 
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They further submit that Casey Hill commenced these legal proceedings at the 
direction and with the financial support of the Attorney General in order to vin
dicate the damage to the reputation of the Ministry resulting from criticism lev
elled at the conduct of one of its officials. It is, therefore, contended that this ac
tion represents an effort by a government department to use the action of defa
mation to restrict and infringe the freedom of expression of the appellants in a 
manner that is contrary to the Charter. 

90 At para. 71, the Supreme Court states that "These submissions cannot be accepted. They 
have no legal, evidentiary or logical basis of support." At para. 75, the Court continued by stating 
that "The appellants impugned the character, competence and integrity of Casey Hill, himself, and 
not that of the government. He, in turn, responded by instituting legal proceedings in his own ca
pacity." 

91 In Hill v. Church of Scientology of Toronto, ibid, the Government of Ontario paid for the 
legal costs for one of its Crown Attorney, S. Casey Hill, to fund a libel action against the Church of 
Scientology. Rancourt is speculating that the University had other improper motives, namely to si
lence him. However, they are not supported by any evidence as his allegation denied by President 
Rock, by St. Lewis, by Dean Feldthusen and by Mr. Giroux. The University does not deny that it 
terminated Rancourt and he is involved in a labour arbitration with his union to determine whether 
his dismissal was justified. This is a separate issue and does not constitute evidence of an improper 
motive on the part of the University. 

92 Rancourt's speculation that the University agreed to pay St. Lewis' legal costs of her defa-
mation action in order to silence and stigmatize him is unsupported by any evidence. Even if the 
April23rd and May 23rd affidavits were considered, I find that the evidence introduced by Ran
court does not contradict the evidence of Mr. Rock, Ms. Lewis, Dean Feldthusen or Mr. Giroux, 
with regards with the reasons that the University agreed to fund St. Lewis' defamation action against 
the defendant. As a result, there is no issue of credibility on these matters that require a trial of an 
lSSUe. 

93 The situation for St. Lewis is very similar to those in the case of Hill v. Church of Scientol-
ogy as St. Lewis was an employee and made her own decision to commence a libel action to defend 
her reputation and the University, as her employer, agreed to pay for her legal costs because her 
reputation was damaged in the course of her employment. I find that the University had a legitimate 
reason for assisting St. Lewis and there is no evidence that the University agreed to fund St. Lewis' 
libel action for an improper purpose or based on an improper motive. 

Champerty 

94 As set out in para. [78] ofthis decision: 

Champerty is an "aggravated" or "egregious" form of maintenance, in which 
there is the added element that the maintainer shares the profits of the litigation. 

95 The uncontradicted evidence before me is that there was never any agreement between St. 
Lewis and the University to share in the proceeds of the libel action. The University agreed to fund 
St. Lewis' costs to pursue a defamation action against Rancourt to defend her reputation at the 
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meeting of April 15, 2011 without any agreement that the University would share in the proceeds of 
the litigation. 

96 Professor St. Lewis decided, when issuing her statement of claim, that half of any punitive 
damages awarded would be paid to a scholarship fund. Her statement of claim was issued after the 
University agreed to pay for her legal costs, St. Lewis' unilateral decision to donate a share of the 
punitive damages awarded to a scholarship fund administered through the University does not con
stitute a contractual agreement to share in the proceeds. This proposal could be unilaterally revoked 
by St. Lewis at any time. 

97 I therefore find that the University's agreement to fund St. Lewis' defamation action did not 
constitute champerty because there was no agreement that the University would share in the pro
ceeds of the action. 

Was there trafficking in litigation? 

98 In Dugal v. Manulife Financial Corporation, 2011 ONSC 1785, at para. 8, Strathy J. dis-
missed a defendant's claim that a third party funding agreement in a class action was champertous 
and unlawful under An Act respecting Champerty, R.S.O. 1897, c. 327. 

99 At para. 33, Strathy J. stated: 

(a) ... Just as contingency fee agreements have been recognized as providing 
access to justice, so too third party indemnity agreements can avoid the 
unfortunate result that individuals with potentially meritorious claims can
not bring them because they are unable to withstand the risk of loss : see 
Mcintyre Estate at para. 55. 

(b) There is no evidence that CFI stirred up, incited or provoked this litigation, 
within the meaning of the term "moved" ins. 1 of the Champerty Act: see 
Mcintyre Estate at para. 41. On the contrary, the plaintiffs demonstrated a 
clear intention to proceed with this litigation before CFI came on the scene. 

100 In this case, St. Lewis advised Dean Feldthusen that she had to sue Rancourt for defama-
tion and requested that the University provide funding for her legal costs. 

101 An action will be dismissed as being frivolous and vexatious or abusive under Rule 
21.03(3 )(d) only in the clearest of the cases if on the face of the action and in circumstances where 
it is plain and obvious that the case cannot succeed. In Sussman v. Ottawa Sun, [1997] O.J. No. 181, 
(Ont. Gen. Div.), the court held that the maintenance and champerty were not defences to an action 
and as such, pleas will not be struck out. 

102 In Operation 1 Inc. v. Phillips, 2004 CanLII48689 (ON SC), at paras. 45 and 47, Cullity J. 
held that an action will rarely be stayed or dismissed as an abuse of process based on a champertous 
agreement. He held that the champerty must rise to a level of "trafficking in litigation", namely be 
an "unjustified buying and selling of rights to litigation where the purchaser has no proper reason to 
be concerned with the litigation", to be considered an abuse of process, even then a stay will not 
necessarily be granted. 

103 I find the University's agreement to fund St. Lewis' libel action does not constitute traf-
ficking in litigation because St. Lewis had already decided to sue to protect her reputation and there 
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I is no evidence of the University buying or selling rights to litigation as it did not even have an 
agreement to share in the proceeds of the action. 

Disposition of Issue #3 

104 I find that when the University agreed to pay for St. Lewis' legal fees for her defamation 
action as an employee to assist her to defend her reputation, which was allegedly damaged in the 
course of her employment for the University, does not constitute officious intermeddling, is ale
gitimate reason or justification for assisting her and does not constitute an improper purpose. I have 
found that the University did not enter into an agreement to share in the proceeds of litigation, and 
as a result, I find there is no champerty. For the same reason, the University's agreement to fund the 
costs of the libel action does not rise to the level of trafficking in litigation as there was no purchase 
or sale of rights to the libel action by the University. 

Disposition of Motion 

105 Rancourt's motion to stay or dismiss the action on the basis that the agreement ofthe Uni
versity to fund St. Lewis' defamation action was the product of maintenance and champerty is dis
missed. 

Costs 

106 The plaintiff and the University shall have fifteen (15) days to make submissions on costs, 
the defendant Rancourt shall have fifteen (15) days to respond and St. Lewis and the University 
shall have ten (10) days to reply. 

R.J. SMITH J. 

cp/e/qllqs/qlrdp/qlbdp/qlwxy 

1 BASF Canada Inc. v. Max Auto Supply (1986) Inc., [1998] O.J. No. 3676 at para. 10 
(S.C.J.) (Master Beaudoin); Caputo v. Imperial Tobacco Ltd., [2002] O.J. No. 3767 at para. 
14 (S.C.J.) (Master Macleod). 
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790 HYDRO-QUE . v. f'ROC:. Gf:N . DE QUE . [1 9 73] S .C. R . 
------------------------~----------------~~----------------~--

Le Syndicat des employes de bureau de 
!'Hydro-Quebec, Section locale 2000, 
Syndicat canadien de Ia Fonction publique, et 
al. Applicants; 

and 

Attorney General of the Province of Quebec 
Respondent; 

and 

Hydro-Quebec 

and 

Le Syndicat des employes de metier de 
I'Hydro-Qucbec, Section locale 1500, 
Syndical canadien de Ia Fonction publiquc, et 
al. 

and 

Le Syndicat des techniciens de 
l'Hydro-Quebec, Section locale 957, Syndical 
canadien de Ia f'onction publique, et al. 
Mis-en-cause . 

1972: June 19; 1972: June 29. 

Present: Fauteux, C..l. and Abbott, Martland, Judson, 
Ritchie, Hall , Spence, Pigeon and Laskin JJ. 

MOTION FOR LEAVE TO APPEAL 

Appeal-Motion for lwve to appeal-Injunction to 
refraill from strike Mld to maintailt the essential ser
vices for a certain period of time-Right of appeal 
from Srtperior Co11rt to Supreme Court of Canada
Supreme Court Act, R.S.C. 1952, c 259, s. 41(1)
Labour Code, sec. 99. 

The Superior Court allowed a petition submitted by 
the Attorney General under s . 99 of the Labour Code, 
and issued an injunction ordering the applicant~ to 
refrain frorn any strike and to maintain the essenti r-11 
services of the Hydro-Quebec, until the date of the 
order in council providcc.l for ins. 99 . The applicants 
request leave to appeal from this judgment to this 
Court. 

The petition has been refet-red to the Court in order 
to determine the question of its jurisdiction in this 
matter before a decision is made on this motion. 

P. Cutler, Q.C. , for the applicants . 

Le syndicat des employes de bureau de 
!'Hydro-Quebec, Section locale 2000, 
Syndical canadien de Ia Fonction publique, et 
al. Requera11ts; 

et 

Lc procureur general de Ia province de 
Quebec Intime; 

et 

Hydro-Quebec 

et 

Le syndicat des employes de metier de 
I' Hydro-Quebec, Section locale 1500, 
Syndical canadien de Ia Fonction publiquc, ct 
al. 

et 

Le syndicat des techniciens de 
l'Hydro-Quebec, Section locale 957, Syndical 
canadien de Ia Fonction publique, ct al. 
Mis-en-cause. 

1972: le 19 juin; 1972: lc 29 juin. 

Presents: Le Juge en Chef Fauteux et les Juges 
Abbott, Martland, Judson, Ritchie , Hall, Spence , 
Pigeon et Laskin . 

REQUETE POUR AUTORISATION D'APPELER 

Appe/-Requete pour cwtorisat ion d 'apreler
lnjoncrion visant /'abstention de droit de grc!ve et le 
maintien de services esse111ie/s pour une certaine pt;rio
de-Droit d'appeler de Ia Cour superieure d Ia Cour 
supreme du Canada-Loi sur Ia Cour supreme. 
S.R.C. 1952, c. 259, art. 41(1)-Code du Tral'tlil. art. 
99 . 

La Cour superieure a fait droit a Ia requcte dont 
ellc fut saisie par lc Procureur general , en vertu de 
l'art. 99 du Code du Travail. et a decerne une injonc
tion enjoignanl aux requerants de ~· a bstcnir de route 
gn!ve et de maintenir les services essentiels de I'Hy
dro-Quebec, jusqu'a Ia d~te du dccrct ministcricl 
prevu a l'art. 99. Ce.s derniers veulent appelcr de ce 
jugement a cctte Cour. 

La clemande a ete referee a Ia Cour pour que soit 
tranchec Ia question de Ia juridiction de cette Cour 
avant qu'il ne soit statue sur Ia presentc dernande . 

P. Cutler, c.r., pour les rcquerants. 
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J. Marchessault, Q.C., for the respondent. 

Y. Bertrand, for the mise-en-cause, Hydro
Quebec. 

The following judgment was delivered: 

The Court, being of the opinion that the judg
ment of the Honourable Jean Saint-Germain of 
the Superior Court, granting, on March 28, 
1972, the petition presented by the Attorney 
General of the Province of Quebec under s. 99 
of the Labour Code of Quebec, is, in law, a 
judgment from which an appeal lies to the Court 
of Appeal of the Province of Quebec, it follows 
that no appeal lies from that judgment to this 
Court under s. 41 of the Supreme Court Act. 

The motion for leave to appeal to this Court is 
dismissed with costs. 

i\t!otiorr dismissed with costs. 

Solicitors for the applicants: Cutler, Langlois 
and Castiglia, Montreal. 

Solicitors for the respondent: Geoffrion and 
Prud'Homme, Montreal. 

J. Marchessault, c.r., pour l'intime. 

Y. Bertrand, pour Ia mise-en-cause, Hydro
Quebec. 

Le jugement suivant a ete rendu: 

La Cour etant d'avis que le jugement de !'ho
norable Jean Saint-Germain de Ia Cour supe
rieure, accordant, le 28 mars 1972, Ia requete 
presentee par le procureur general de Ia pro
vince de Quebec en vertu de l'art. 99 du Code 
du travail du Quebec, est, en droit, un jugement 
susceptible d 'appel a Ia Cour cl 'appel de Ia pro
vince de Quebec, il s'ensuit qu'il ne peut etre 
interjete appel de ce jugement a cette Cour en 
vertu de l'art. 41 de Ia Loi sur Ia Cour supreme. 

La demande d 'autorisation d 'appeler a cette 
Cour est rejetee avec depens. 

Motion rejetee avec depens. 

Procureurs des requerants: Cutler, Langlois et 
Castiglio, Montreal. 

Procureurs de l'intime: Geoffrion et 
Prud 'Homme, Montreal. 



TABW 
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Roy Anthony Roberts, C. Aubrey Roberts 
and John Henderson, suing on their 
own behalf and on behalf of all other 
members of the Wewaykum Indian Band 
(also known as the Campbell River Indian 
Band) Appellants 

v. 

Her Majesty The Queen Respondent 

and 

Ralph Dick, Daniel Billy, Elmer Dick, 
Stephen Assu and James D. Wilson, suing 
on their own behalf and on behalf of all 
other members of the Wewaikai Indian 
Band (also known as the Cape Mudge 
Indian Band) Respondents/Appellants 

and between 

Ralph Dick, Daniel Billy, Elmer Dick, 
Stephen Assu, Godfrey Price, Allen 
Chickite and Lloyd Chickite, suing on 
their own behalf and on behalf of all other 
members of the Wewaikai Indian Band 
(also known as the Cape Mudge Indian 
Band) Appellants 

v. 

Her Majesty The Queen Respondent 

and 

Attorney General of Ontario, Attorney 
General of British Columbia, Gitanmaax 
Indian Band, Kispiox Indian Band and Glen 
Vowell Indian Band Interveners 

INDEXED AS: WEWAYKUM INDIAN BAND V. CANADA 

Roy Anthony Roberts, C. Aubrey Roberts et 
John Henderson, poursuivant en leur nom 
et au nom de tous les autres membres de 
Ia Bande indienne Wewaykum (egalement 
connue sous le nom de Bande indienne de 
Campbell River) Appelants 

c. 

Sa Majeste Ia Reine Intimee 

et 

Ralph Dick, Daniel Billy, Elmer Dick, 
Stephen Assu et James D. Wilson, 
poursuivant en leur nom et au nom de 
tous les autres membres de Ia Bande 
indienne Wewaikai (egalement connue 
sous le nom de Bande indienne de Cape 
Mudge) Intimes/Appelants 

et entre 

Ralph Dick, Daniel Billy, Elmer Dick, 
Stephen Assu, Godfrey Price, Allen Chickite 
et Lloyd Chickite, poursuivant en leur nom 
et au nom de tous les autres membres de Ia 
Bande indienne Wewaikai (egalement connue 
sous le nom de Bande indienne de Cape 
Mudge) Appelants 

c. 

Sa Majeste Ia Reine Intimee 

et 

Procureur general de I'Ontario, procureur 
general de Ia Colombie-Britannique, 
Bande indienne Gitanmaax, Bande 
indienne Kispiox et Bande indienne 
de Glen Vowell Intervenants 

REPERTORIE : BANDE INDIENNE WEWAYKUM c. 
CANADA 
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Neutral citation: 2003 SCC 45. 

File No.: 27641. 

2003: June 23; 2003: September 26. 

Present: McLachlin C.J. and Gonthier, Iacobucci, Major, 
Bastarache, Arbour, LeBel and Deschamps JJ. 

MOTION FOR DIRECTIONS 

MOTIONS TO VACATE A JUDGMENT 

Courts - Judges - Impartiality - Reasonable 
apprehension of bias - Supreme Court judgment dis
missing Indian bands' appeals- Indian bands present
ing motions to set aside judgment alleging reasonable 
apprehension of bias arising from involvement of judge 
in bands' claims while serving as federal Associate 
Deputy Minister of Justice over 15 years prior to hearing 
of appeals - Whether judgment tainted by reasonable 
apprehension of bias - Whether judgment should be set 
aside. 

In 1985 and 1989 respectively, the Campbell River 
Band and the Cape Mudge Band instituted legal proceed
ings against each other and the Crown, each band claim
ing exclusive entitlement to two reserves on Vancouver 
Island. In 1995, the Federal Court, Trial Division 
dismissed the actions and the Federal Court of Appeal 
upheld the decision. In December 2002, in reasons writ
ten by Binnie J. and concurred in unanimously, this 
Court dismissed the bands' appeals. In February 2003, 
the Campbell River Band made an access to informa
tion request to the federal Department of Justice seeking 
copies of all records to, from or which make reference 
to Mr. Binnie concerning the bands' claims against 
the Crown Mr. Binnie, when he was Associate Deputy 
Minister of Justice in 1982-1986, had been responsible 
for all litigation, except tax matters and cases in Quebec, 
involving the Government of Canada and had supervi
sory authority over thousands of cases. The Department 
of Justice found a number of internal memoranda which 
indicate that, in late 1985 and early 1986, Mr. Binnie 
had received some information concerning the Campbell 
River Band's claim and that he had attended a meet
ing where the claim was discussed. The Crown filed a 
motion in this Court seeking directions as to any steps 
to be taken. Binnie J. recused himself from any further 
proceedings in this matter and filed a statement setting 
out that he had no recollection of personal involvement 
in the case. The bands sought an order setting aside this 
Court's judgment. Both bands agree that actual bias is not 
at issue and accept Binnie J.'s statement that he had no 

Reference neutre : 2003 CSC 45. 

N° du greffe : 27641. 

2003 : 23 juin; 2003 : 26 septembre. 

Presents : La juge en chef McLachlin et les juges 
Gonthier, Iacobucci, Major, Bastarache, Arbour, LeBel 
et Deschamps. 

REQUETE SOLLICITANT DES DIRECTIVES 

REQUETES EN ANNULATION DE JUGEMENT 

Tribunaux- luges- Impartialite- Crainte raison
nable de partialite- Pourvois de bandes indiennes reje
tes par la Cour supreme - Presentation par les bandes 
indiennes de requetes en annulation du jugement fondee 
sur [a crainte raisonnable de partialite qui decoulerait du 
role joue par un juge dans les demandes des bandes en 
tant que sous-ministre adjoint de la Justice plus de 15 ans 
avant ['audition des appels- Le jugement est-il entache 
d'une crainte raisonnable de partialite? - Y a-t-il lieu 
d'annuler lejugement? 

En 1985 et 1989 respectivement, Ia bande de 
Campbell River et Ia bande de Cape Mudge ont intente 
une action en justice, chacune poursuivant !'autre ainsi 
que Ia Couronne et revendiquant le droit exclusif a deux 
reserves situees dans l'lle de Vancouver. En I 995, Ia sec
tion de premiere instance de Ia Cour fecterale a rejete les 
actions et Ia Cour d'appel federale a confirme cette deci
sion. En decembre 2002, notre Cour a rejete Ies pourvois 
des bandes dans des motifs exposes par le juge Binnie, 
auxquels ont souscrit taus les autres juges de Ia Cour. En 
fevrier 2003, la bande de Campbell River a presente au 
ministere de Ia Justice une demande d'acces a !'informa
tion dans laquelle elle sollicitait des copies de taus les 
documents qui soit avaient ete expediees a M. Binnie, 
soit emanaient de ce demier ou encore faisaient mention 
de lui et qui se rapportaient aux demandes presentees 
contre le gouvernement federal par les bandes. Lorsqu'il 
a occupe le paste de sous-ministre adjoint de Ia Justice, 
de 1982 a 1986, M. Binnie etait responsable de taus les 
litiges auxquels etait partie le gouvernement federal, sauf 
les affaires fiscales et celles se deroulant au Quebec, et 
il supervisait des milliers de dossiers. Le ministere de Ia 
Justice a trouve un certain nombre de notes de service 
internes qui indiquent que, a Ia fin de 1985 et au debut 
de 1986, M. Binnie a re<;u certains renseignements con
cernant Ia demande de Ia bande de Campbell River et a 
assiste a une reunion au cours de laquelle cette demande 
a ete discutee. La Couronne a presente a notre Cour une 
requete sollicitant des directives quant aux mesures 
qui pourraient devoir etre prises. Le juge Binnie s'est 
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recollection of personal involvement in the case. 
However, they allege that Binnie J.'s involvement as 
federal Associate Deputy Minister of Justice in the early 
stages of the Campbell River Band's claim in 1985 and 
1986 gives rise to a reasonable apprehension of bias. 

Held: The motion for directions and the motions to 
vacate a judgment should be dismissed. In the circum
stances of this case, no reasonable apprehension of bias is 
established and hence Binnie J. was not disqualified from 
hearing the appeals or participating in the judgment. 

Public confidence in our legal system is rooted in the 
fundamental belief that those who adjudicate in law must 
always do so without bias or prejudice and must be per
ceived to do so. A judge's impartiality is presumed and 
a party arguing for disqualification must establish that 
the circumstances justify a finding that the judge must 
be disqualified. The criterion of disqualification is the 
reasonable apprehension of bias. The question is what 
would an informed, reasonable and right-minded person, 
viewing the matter realistically and practically, and 
having thought the matter through, conclude. Would he 
think that it is more likely than not that the judge, whether 
consciously or unconsciously, would not decide fairly? 

It is necessary to clarify the relationship of this 
objective standard to two other factors: the subjective 
consideration of actual bias and the notion of automatic 
disqualification. Most arguments for disqualification are 
not based on actual bias. When parties say that there was 
no actual bias on the part of a judge, it can mean one of 
three things: (I) that reasonable apprehension is a sur
rogate for actual bias; (2) that unconscious bias can exist 
even where the judge acted in good faith; and (3) that 
looking for real bias is simply not the relevant inquiry 
since justice should not only be done but must be seen to 
be done. This third justification for the objective standard 
of reasonable apprehension of bias envisions the possibil
ity that a judge may be totally impartial in circumstances 
which nevertheless create a reasonable apprehension of 
bias, requiring his disqualification. The idea that "justice 
must be seen to be done" cannot be severed from the 

recuse a l'egard de toutes procedures ulterieures dans 
cette affaire et il a depose une declaration precisant qu'il 
n'avait aucun souvenir d'avoir participe personnellement 
a ce dossier. Les bandes ant demande une ordonnance 
portant annulation du jugement de notre Cour. Les deux 
bandes reconnaissent qu'il ne s' agit pas d'une affaire de 
partialite reelle et el\es acceptent Ia declaration du juge 
Binnie selon laquelle il n'avait aucun souvenir d'avoir 
participe personnellement a cette affaire. Cependant, 
elles font valoir que le role joue par le juge Binnie en 
tant que sous-ministre adjoint de Ia Justice aux premiers 
stades de Ia demande de Ia bande de Campbell River en 
1985 et 1986 fait naltre une crainte raisonnable de partia
lite. 

Arret : La requete sollicitant des directives et Ies 
requetes en annulation de jugement sont rejetees. A Ia 
lumiere des circonstances de l'espece, aucune crainte 
raisonnable de partialite n'a ete etablie et le juge Binnie 
n'etait pas inhabile a connaltre des presents pourvois eta 
participer au jugement. 

La confiance du public dans notre systeme juridi
que prend sa source dan. In conviction fondamentale 
selon laquelle ceux qui rendent jugement doivent non 
seulement toujours le fa.ire sans prutialite ni prejuge, 
mais doivent egalement etre pef¥US comme agissant 
ainsi. L'impartialite du juge doit etre presumee et c'est 
a Ia partie qui plaide l'iJJhabi lite qu'incombe le fardeau 
d'etab lir que les circon tances pennettent de conclure 
que lc juge doil c tre J'(~C USC. Lc critere de recusation 
est lu crainte rais nnuble de partialite. II consiste a se 
demander a quelle conclusion arriverait une personne 
bien renseignee qui etudierait Ia question en profondeur, 
de fa¥Or1 realiste et pratique. Croirait-elle que, selon toute 
vraisemblance, le juge, consciemment ou non, ne rendra 
pas une decision juste? 

II est necessaire de clarifier le rapport entre cette 
norme objective et deux autres facteurs : le facteur 
subjectif de Ia partialite reelle el Ia notion d'inhabilite 
automatique. Dans Ia plupart des cas ou I' inhabilite du 
decideur est invoquee, Ia partie qui Ia souleve n' invoque 
pas Ia part.ialitc ree llc. Lorsque des parties affirrnenl qu 'il 
y avuil ubsence de pnrtblit e ree lle de 1:1 pa11 du juge, eel a 
pl!ul s ignifier l' une des tro is choses suivantes : ( I) que Ia 
crainle r<~ i s(lnn able de pnrtialite esL un critere de rempla
cement de Ia partialite reelle; (2) qu'il peut y avoir partia
lite inconsciente, meme lorsque le juge a agi de bonne foi; 
(3) que Ia presence ou I' absence de partialite reelle n' est 
tout simplement pas Ia bonne question a se poser, puisque 
justice doit non seult:mcnt ~tre rendue mais elle doit ega
lement paraitre etre rendue. C:euc troisieme justification 
de Ia norme objecti ve de Ia crai nlc ra isonnable de partia
lite admet Ia possibilite qu'un juge puisse etre totalement 
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standard of reasonable apprehension of bias. The relevant 
inquiry is not whether there was in fact either conscious 
or unconscious bias on the part of the judge, but whether 
a reasonable person properly informed would apprehend 
that there was. With respect to the notion of automatic 
disqualification, recent English case law suggests that 
automatic disqualification is justified in cases where a 
judge has an interest in the outcome of a proceeding. This 
case law is not helpful here because automatic disquali
fication does not extend to judges somehow involved in 
the litigation or linked to counsel at an earlier stage. In 
Canada, proof of actual bias or a reasonable apprehen
sion of bias is required. In any event, on the facts of this 
case, there is no suggestion that Binnie J. had any finan
cial interest in the appeals, or had such an interest in the 
subject matter of the case that he was effectively in the 
position of a party to the cause. 

In this case; disqualification can only be based on a 
reasonable apprehension of bias. In light of the strong 
presumption of judicial impartiality, the standard refers 
to an apprehension based on serious grounds . Each 
case must be examined contextually and the inquiry 
is fact-specific. Where, as here, the issue of bias arises 
after judgment has been rendered, it is not helpful to 
determine whether the judge would have recused himself 
had the matter come to light earlier. Although the stand
ard remains the same, an abundance of caution guides 
many, if not most judges, at this early stage, and judges 
often recuse themselves where it is not legally necessary. 
Lastly, this Court's dictum that judges should not preside 
over a case in which they played a part at any stage is but 
an illustration of the general principle. It does not suggest 
that any degree of earlier participation in a case is cause 
for automatic disqualification, but rather suggests that a 
reasonable and right-minded person would likely view 
unfavourably the fact that the judge acted as counsel in a 
case over which he is presiding, and could take this fact 
as the foundation of a reasonable apprehension of bias. 

Here, neither Binnie J.'s past status as Associate 
Deputy Minister nor his long-standing interest in matters 
involving First Nations is by itself sufficient to justify his 
disqualification. The source of concern for the bands is 

impartial dans des circonstances faisant neanmoins naitre 
une crainte raisonnable de partialite requerant qu'il soit 
declare inhabile. L' idee selon laquelle «justice do it parai
tre etre rendue » ne peut etre dissociee de Ia norme de Ia 
crainte raisonnable de partialite. La question pertinente 
n'est pas de savoir si, dans les faits, le juge a fait preuve 
de partialite consciente ou inconsciente, mais si une 
personne raisonnable et bien renseignee craindrait qu' il 
y ait eu partialite. Relativement a Ia notion d'inhabilite 
automatique, certains arrets britanniques recents sugge
rent que !'application de cette notion estjustifiee lorsque 
lejuge a un interet dans !'issue de !'instance. Cettejuris
prudence n'est pas utile en l'espece, parce que Ia regie de 
I' inhabilite automatique ne s' applique pas dans les cas 
ou le decideur a, d'une certaine fayon, participe au litige 
ou ete en contact avec les avocats aux premiers stades de 
!'affaire. Au Canada, il faut prouver I' existence de partia
lite reelle ou d'une crainte raisonnable de partialite. Quoi 
qu'il en soit, au vu des faits de l'espece, rien n'indique 
que le juge Binnie avait quelque interet pecuniaire dans 
les pourvois ou qu'il manifestait pour !'objet de !'affaire 
un interet tel qu'il se trouvait effectivement dans Ia posi
tion d'une partie a Ia cause. 

Dans Ia presente affaire, l'inhabilite ne peut etre 
invoquee que sur le fondement de Ia crainte raisonnable 
de partialite. Vu Ia forte presomption d' impartialite dont 
jouissent les tribunaux, Ia norme exige une crainte de 
partialite fondee sur des motifs serieux. Chaque affaire 
doit etre examinee au regard du contexte et des faits qui 
lui sont propres. Lorsque, comme en l'espece, Ia question 
de l'inhabilite se souleve apres le prononce du jugement 
et non au debut de !'instance, il n'est pas utile de se 
demander si le juge se serait recuse si Ia situation avait 
ete connue plus tot. Quoique Ia norme reste Ia meme, 
bon nombre de juges, sinon Ia plupart d'entre eux, font 
montre d'une prudence extreme tot dans !'instance, et il 
arrive souvent qu'ils se recusent alors qu'ils ne seraient 
pas legalement tenus dele faire. Enfin, Ia remarque inci
dente de notre Cour selon laquelle les juges ne doivent 
pas sieger dans une cause a laquelle ils ont participe a 
quelque stade de !'affaire n'est qu'une illustration du 
principe general. Elle ne dit pas que toute participation 
dans le passe a une affaire est automatiquement cause 
d'inhabilite, mais elle indique plutot qu'une personne 
sen see et raisonnable verrait vraisemblablement d' un 
mauvais oeil le fait que le juge a agi comme avocat dans 
une affaire dont il est saisi, et que cette personne pourrait 
considerer que ce fait naitre une crainte raisonnable de 
partialite. 

En l' espece, ni le fait que le juge Binnie ait dans le 
passe occupe Ia charge de sous-ministre adjoint ni son 
interet de longue date pour les questions concernant 
les Premieres nations ne justifient en soi de conclure 
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Binnie J.'s involvement in this case in the mid-I980s. The 
documentary record, however, does not support a reason
able apprehension of bias. Binnie J.'s involvement in the 
dispute was confined to a limited supervisory and admin
istrative role. While his link to this litigation exceeded 
pro forma management of the files, he was never counsel 
of record and played no active role after the claim was 
filed, nor did he plan litigation strategy. Any views attrib
uted to Binnie J. earlier on were offered in the context of 
wider implications of the negotiation process, and not in 
the context of litigation. Furthermore, in his capacity of 
Associate Deputy Minister, he was responsible for thou
sands of files at the relevant time and the matter on which 
he was involved in this file was not unique to this case but 
was an issue of general application to existing reserves in 
British Columbia. More importantly, Binnie J.'s supervi
sory role dates back over I5 years. This lengthy period is 
significant in relation to Binnie J.'s statement that he had 
no recollection of his involvement because it is a factor 
that a reasonable person would properly consider, and it 
makes bias or its apprehension improbable. Nor would 
a reasonable person, viewing the matter realistically, 
conclude that Binnie J.'s ability to remain impartial was 
unconsciously affected by a limited administrative and 
supervisory role dating back over I5 years. 

Even if the involvement of a single judge had given 
rise to a reasonable apprehension of bias in this case, no 
reasonable person informed of the decision-making pro
cess of this Court and viewing it realistically could con
clude that the eight other judges who heard the appeals 
were biased or tainted. 
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a son inhabilite. La preoccupation des bandes est Ia 
participation du juge Binnie a Ia presente affaire au 
milieu des annees I980. La preuve documentaire n 'etaye 
toutefois pas !'existence d'une crainte raisonnable de par
tialite. Lejuge Binnie n'ajoue dans le differend en cause 
qu'un role de supervision et d'administration limite. 
Bien que le lien entre le juge Binnie et le present litige 
ait depasse Ia gestion pro forma des dossiers, ce dernier 
n' a jamais ete I' avocat inscrit au dossier et i I n' a pas joue 
de role actif dans le differend a pres le depot de I' action 
ni planifie Ia strategie d'instance. Les opinions attribuees 
au juge Binnie ont ete formulees dans le contexte des 
repercussions plus larges du processus de negociation 
plut6t que dans le contexte du litige. De plus, en sa 
qualite de sous-ministre adjoint, il etait responsable de 
milliers de dossiers a l'epoque pertinente et Ia question 
sur laquelle il s'est penche dans Ia presente affaire ne 
touchait pas exclusivement celle-ci mais concernait en 
generalles reserves existantes en Colombie-Britannique. 
Fait plus important encore, le role limite de supervision 
qu'ajoue lejuge Binnie remonte a plus de I5 ans. Ce tres 
long delai est important en ce qui concerne Ia declaration 
du juge Binnie selon laquelle il n' avait aucun souvenir 
de sa participation a cette affaire, parce qu'il s'agit d'un 
facteur dont Ia personne raisonnable tiendrait a juste titre 
compte et qui rend improbable !'existence de partialite ou 
de crainte de partialite. Considerant Ia question de fa~on 
realiste, cette personne ne conclurait pas non plus que le 
role limite d'administration et de supervision qu'a joue 
le juge Binnie dans ce dossier, il y a de cela plus de I5 
ans, a inconsciemment influence sa capacite de demeurer 
impartial. 

Meme si le role joue par un seul juge avait fait naltre 
une crainte raisonnable de partialite en I' espece, aucune 
personne raisonnable connaissant le processus decision
nel de notre Cour et le considerant de fa~on realiste ne 
saurait conclure que les huit autres juges etaient partiaux 
ou ant ete influences. 
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La bande indienne Wewaykum ou bande 
indienne de Campbell River (ci-apres la « bande de 
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in law must always do so without bias or prejudice 
and must be perceived to do so. 

The essence of impartiality lies in the require
ment of the judge to approach the case to be adju
dicated with an open mind. Conversely, bias or 
prejudice has been defined as 

a leaning, inclination, bent or predisposition towards 
one side or another or a particular result. In its applica
tion to legal proceedings, it represents a predisposition 
to decide an issue or cause in a certain way which does 
not leave the judicial mind perfectly open to conviction. 
Bias is a condition or state of mind which sways judg
ment and renders a judicial officer unable to exercise his 
or her functions impartially in a particular case. 

(R. v. Bertram, [1989] O.J. No. 2123 (QL) (H.C.), 
quoted by Cory J. in R. v. S. (R.D.), [1997] 3 
S.C.R. 484, at para. 106.) 

Viewed in this light, "[i]mpartiality is the fun
damental qualification of a judge and the core 
attribute of the judiciary" (Canadian Judicial 
Council, Ethical Principles for Judges (1998), at 
p. 30). It is the key to our judicial process, and 
must be presumed. As was noted by L'Heureux
Dube J. and McLachlin J. (as she then was) in 
S. (R.D.), supra, at para. 32, the presumption of 
impartiality carries considerable weight, and the 
law should not carelessly evoke the possibility of 
bias in a judge, whose authority depends upon that 
presumption. Thus, while the requirement of judi
cial impartiality is a stringent one, the burden is on 
the party arguing for disqualification to establish 
that the circumstances justify a finding that the 
judge must be disqualified. 

In Canadian law, one standard has now emerged 
as the criterion for disqualification. The criterion, 
as expressed by de Grandpre J. in Committee for 
Justice and Liberty v. National Energy Board, 
supra, at p. 394, is the reasonable apprehension of 
bias: 

juridique prend sa source dans la conviction fonda
mentale selon laquelle ceux qui rendent jugement 
doivent non seulement toujours le faire sans partia
lite ni prejuge, mais doivent egalement etre pen;us 
comme agissant de la sorte. 

L'essence de l'impartialite est !'obligation qu'a 
le juge d'aborder avec un esprit ouvert !'affaire 
qu'il doit trancher. A l'inverse, voici comment on 
a defini la notion de partialite ou prejuge : 

[TRADUCTION] ... une tendance, une inclination ou une 
predisposition conduisant a privilegier une partie plut6t 
qu'une autre ou un resultat particulier. Dans le domaine 
des procedures judiciaires, c' est Ia predisposition a tran
cher une question ou une affaire d'une certaine fa~on 
qui ne permet pas aujuge d'etre parfaitement ouvert a Ia 
persuasion. La partialite est un etat d'esprit qui inftechit 
le jugement et rend l'officier judiciaire inapte a exercer 
ses fonctions impartialement dans une affaire donnee. 

(R. c. Bertram, [1989] O.J. No. 2123 (QL) (H.C.), 
cite par le juge Cory dans R. c. S. (R.D.), [1997] 3 
R.C.S. 484, par. 106.) 

Consideree so us cet eclairage, « [1]' i m parti a! i te 
est la qualite fondamentale des juges et l'attribut 
central de la fonction judiciaire » (Consei I cana
dien de la magistrature, Principes de deontolo
gie judiciaire (1998), p. 30). Elle est Ia cle de 
notre processus judiciaire et son existence doit 
etre presumee. Comme l'ont signale les juges 
L'Heureux-Dube et McLachlin (maintenant Juge 
en chef) dans l'arret S. (R.D.), precite, par. 32, 
cette presomption d'impartialite a une importance 
considerable, et le droit ne devrait pas imprudem
ment evoquer la possibilite de partialite du juge, 
dont 1' autorite depend de cette presomption. Par 
consequent, bien que l'impartialite judiciaire soit 
une exigence stricte, c'est a la partie qui plaide 
l'inhabilite qu'incombe le fardeau d'etablir que 
les circonstances permettent de conclure que le 
juge doit etre recuse. 

En droit canadien, une norme s'est maintenant 
imposee comme critere de recusation. Ce critere, 
formule par le juge de Grandpre dans Committee 
for Justice and Liberty c. Office national de l'ener
gie, precite, p. 394, est la crainte raisonnable de 
partiali te : 
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... the apprehension of bias must be a reasonable one, 
held by reasonable and right minded persons, apply
ing themselves to the question and obtaining thereon 
the required information. In the words of the Court of 
Appeal, that test is "what would an informed person, 
viewing the matter realistically and practically - and 
having thought the matter through - conclude. Would 
he think that it is more likely than not that [the decision
maker], whether consciously or unconsciously, would not 
decide fairly." 

We will return shortly to this standard, as it 
applies to the circumstances outlined in the fac
tual background. Before doing that, it is necessary 
to clarify the relationship of this objective standard 
to two other factors: the subjective consideration of 
actual bias; and the notion of automatic disqualifica
tion re-emerging in recent English decisions. 

B. Reasonable Apprehension of Bias and Actual 
Bias 

Determining whether the judge brought or would 
bring prejudice into consideration as a matter of fact 
is rarely an issue. Of course, where this can be estab
lished, it will inevitably lead to the disqualification 
of the judge. But this said, most arguments for dis
qualification typically begin with an acknowledg
ment by all parties that there was no actual bias, 
and move on to a consideration of the reasonable 
apprehension of bias. Here, as in many cases, it is 
conceded by the parties that there was no actual bias 
on Binnie J.'s part, and his statement that he had no 
recollection of involvement is similarly accepted by 
all concerned. As submitted by the parties, his per
sonal integrity is not in doubt, either in these appeals 
or in any appeal in which he has sat as a member of 
this Court. Nevertheless, it is said, the circumstances 
of the present case are such as to create a reason
able apprehension of bias on his part. Since the two 
propositions go hand in hand, to understand what is 
meant by reasonable apprehension of bias, it is help
ful to consider what it means to say that disqualifica
tion is not argued on the basis of actual bias. 

... Ia crainte de partialite doit etre raisonnable et le fait 
d'une personne sensee et raisonnable qui se poserait 
elle-meme Ia question et prendrait les renseignements 
necessaires ace sujet. Selon les termes de Ia Cour d'ap
pel, ce critere consiste a se demander « a quelle con
clusion en arriverait une personne bien renseignee qui 
etudierait Ia question en profondeur, de fa<;on realiste 
et pratique. Croirait-elle que, selon toute vraisemblance, 
[le decideur], consciemment ou non, ne rendra pas une 
decision juste? » 

Nous reviendrons so us peu sur 1' application 
de cette norme aux circonstances decrites dans Ia 
section traitant des faits. D'abord, toutefois, il est 
necessaire de clarifier le rapport entre cette norme 
objective et deux autres facteurs : le facteur sub
jectif de Ia partialite reelle et Ia notion d'inhabilite 
automatique qui refait surface dans de recentes deci
sions britanniques. 

B. Crainte raisonnable de partialite et partialite 
reelle 

La question de savoir si, dans les faits, le juge a 
fait jouer des prejuges ou le ferait se pose rarement. 
II vade soi que, lorsque I' existence d' une telle situa
tion peut etre etablie, elle entraine inevitablement 
l'inhabilite du juge concerne. Cela dit, toutefois, 
dans Ia plupart des cas oil Ia question de l'inhabilite 
est debattue, toutes les parties commencent d'abord 
par reconnaltre qu'il n'y a pas partialite reelle, puis 
elles pas sent a 1' ex amen de Ia question de la crainte 
raisonnable de partialite. En l'espece, comme dans 
beaucoup d'affaires, les parties concedent qu'il n'y 
a pas eu partialite reelle de Ia part du juge Binnie, et 
la declaration de ce dernier selon laquelle il n'avait 
aucun souvenir de sa participation a !'affaire estelle 
aussi acceptee par to us les interesses. Com me 1' ont 
indique les parties, l'integrite personnelle du juge 
Binnie n'est pas mise en doute, ni dans les presents 
pourvois ni dans quelque autre appel qu'il a entendu 
en tant que juge de notre Cour. Neanmoins, affirme
t-on, les circonstances de l'espece soot de nature a 
faire naitre une crainte raisonnable de partialite de Ia 
part du juge Binnie. Puisque les deux propositions 
sont indissociables, il est utile, pour bien compren
dre le sens de Ia notion de crainte raisonnable de 
partialite, de se demander ce que signifie le fait d'af
firmer qu'on ne plaide pas l'inhabilite sur le fonde
ment de Ia partialite n~elle. 
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Whatever the case in Britain, the idea of a rule 
of automatic disqualification takes a different shade 
in Canada, in light of our insistence that disquali
fication rest either on actual bias or on the reason
able apprehension of bias, both of which, as we 
have said, require a consideration of the judge's 
state of mind, either as a matter of fact or as imag
ined by the reasonable person. In any event, even 

• on the assumption that the line of reasoning devel
oped in Pinochet, supra, is authoritative in Canada, 
it is of no relevance in the present case. On the facts 
before us, there is no suggestion that Binnie J. had 
any financial interest in the appeals, or had such an 
interest in the subject matter of the case that he was 
effectively in the position of a party to the cause. 

To sum up, if disqualification is to be argued 
here, it can only be argued on the basis of a rea
sonable apprehension of bias. It can only succeed 
if it is established that reasonable, right-minded and 
properly informed persons would think that Binnie 
J. was consciously or unconsciously influenced in 
an inappropriate manner by his participation in this 
case over 15 years before he heard it here in the 
Supreme Court of Canada. We now move to this 
aspect of the matter. 

D. Reasonable Apprehension of Bias and Its 
Application in This Case 

The question, once more, is as follows: What 
would an informed person, viewing the matter real
istically and practically - and having thought the 
matter through - conclude? Would this person 
think that it is more likely than not that Binnie 
J., whether consciously or unconsciously, did not 
decide fairly? 

Three preliminary remarks are in order. 

First, it is worth repeating that the standard 
refers to an apprehension of bias that rests on seri
ous grounds, in light of the strong presumption of 
judicial impartiality. In this respect, de Grandpre J. 
added these words to the now classical expression of 
the reasonable apprehension standard: 

Peu importe la situation en Grande-Bretagne, Ia 
notion d'inhabilite automatique prend une couleur 
differente au Canada, compte tenu de notre insis
tance sur le fait que l'inhabilite doit reposer sur la 
partialite reelle ou une crainte raisonnable de partia
lite, criteres qui, comme no us 1' avons dit, requierent 
l'examen de l'etat d'esprit du juge, soit au regard 
des faits soit a travers les yeux de la personne raison
nable. Quoi qu'il en soit, meme en supposant que le 
raisonnement expose dans I' arret Pinochet, precite, 
fasse autorite au Canada, il n'est pas pertinent en 
l'espece. Au vu des faits qui nous ont ete presentes, 
rien n'indique que le juge Binnie avait quelque inte
ret pecuniaire dans les pourvois ou qu'il manifestait 
pour 1' objet de 1' affaire un interet tel qu' il se trou
vait effectivement dans la position d'une partie ala 
cause. 

Bref, si la question de l'inhabilite doit etre debat
tue en 1' espece, elle ne peut 1' etre que sur le fonde
ment de la crainte raisonnable de partialite. Un tel 
argument ne pourra etre accueilli que si on etablit 
qu'une personne sensee, raisonnable et bien rensei
gnee estimerait que le juge Binnie a, consciemment 
ou non, ete inftuencee d'une maniere inappropriee 
par sa participation a cette affaire, plus de 15 ans 
avant que notre Cour n'en soit saisie. Examinons 
maintenant cet aspect de la question. 

D. La crainte raisonnable de partialite et son 
application en l 'espece 

Encore une fois, la question est la suivante : A 
quelle conclusion arriverait une personne bien ren
seignee qui etudierait la question en profondeur, de 
fa~on realiste et pratique? Croirait-elle que, selon 
toute vraisemblance, le juge Binnie n'a pas rendu, 
consciemment ou non, une decision juste? 

Trois remarques preliminaires s'imposent. 

Premierement, il convient de repeter que Ia 
norme exige une crainte de partialite fondee sur des 
motifs serieux, vu Ia forte presomption d'impartia
lite ctont jouissent les tribunaux. A cet egard, Ie juge 
de Grandpre a ajoute ces mots a !'expression main
tenant classique de Ia norme de la crainte raisonna
ble : 
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MCLACHLIN J.A.:-

INTRODUCTION 

[1] On 27th March 1983 the plaintiff Whitbread took a 32-foot pleasure craft called the 

Calrossie from its moorings in Coal Harbour and set out for the Wigwam Inn at the north 

end of Indian Arm, a navigable arm of the sea. In the course of the trip, he asked one of 

his passengers, the defendant Walley, to take over the helm. Whitbread moved to a seat 

away from the controls and went to sleep. 

[2] The Calrossie, with Walley still at the controls, ran aground on the east shore of 

Indian Arm. Whitbread suffered spinal injuries resulting in quadriplegia. 

[3] Whitbread brought an action against Walley and the owners of the Calrossie, 

Greenwood and Horn. In their defence Greenwood, Horn and Walley assert that their 

liability is limited under ss. 647 and 649 of the Canada Shipping Act. On a preliminary 

point of law, A.G. MacKinnon J. [19 B.C.L.R. (2d) 120, 45 D.L.R. (4th) 729] rejected the 

defendants' contention that the Act limited their liability. He held that Parliament did not 

intend ss. 647 and 649 to apply to pleasure craft such as the Calrossie, and "read down" 

the sections to exclude limitation of liability in respect of non-commercial ships used 

exclusively for pleasure. This appeal is from that ruling. 
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business licence was an entirely economic interest and hence not subject to s. 7 of the 

Charter. 

[41] Thus, it appears clear that legislation or state action directly affecting the life, liberty 

or security of the person falls within s. 7 of the Charter. On the other hand, legislation or 

state action which is entirely economic falls outside the scope of s. 7. The difficult 

question, which remains to some extent unresolved, concerns the situation which falls 

between these two extremes - the case where the measure complained of, while it has an 

economic aspect, arguably is connected to or affects the life, liberty or security of the 

person. 

[42] This appeal requires us to enter on this difficult middle ground. The plaintiff's case, 

reduced to its essence, is that the limitations of liability imposed by ss. 647 and 649 of the 

Canada Shipping Act, while on their face economic, are so directly connected to the 

physical and psychological liberty and security of his person that s. 7 of the Charter 

applies. 

[43] The case for the connection between the limitation of liability and the liberty and 

security of the plaintiff is advanced on two related grounds. The first is based on the legal 

principles underlying the award of damages for personal injury. It is argued that the 

plaintiff, having been physically injured, is entitled to be restored to his former position: 

restitutio in integrum. Viewed thus, the damage award stands in the ~tead of the plaintiff's 

physical loss. To deprive him of what the law would award him but for ss. 647 and 649 is 

to deny him the right to be indemnified for his physical and psychological loss. This 

argument may be summed up as follows: a claim for an economic interest which is 

founded on a deprivation of life, liberty or security of person falls within s. 7 of the Charter. 

[44] The second argument has a practical basis. The plaintiff submits that if he is 

deprived of full compensation for his injuries by the operation of ss. 647 and 649, he will 

be unable to purchase the care and assistance and benefits in the nature of solace which 

he would otherwise be able to and will thus suffer an actual deprivation of liberty and 

security of person, as compared with the state he would be in if no limitation of liability 

were applied . This argument may be summarized this way: a claim for an economic 
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interest which may enhance a person's ability to acquire aids and amenities to improve the 

person's life, liberty or security of person falls under s. 7 of the Charter. 

[45] In my opinion, these arguments do not establish that the limitations of liability in ss. 

647 and 649 of the Canada Shipping Act constitute a violation of the right to life, liberty 

and security of person guaranteed by s. 7. The first argument - that s. 7 applies to an 

economic interest that is based on a loss of life, liberty or security of person - require the 

words "life, liberty, and security of person" in s. 7 to be read as if they were amplified by 

the words "or such economic benefit as the law may award in their stead". In the absence 

of compelling circumstances, I would be loath to embark on a course of reading into the 

Charter words which its drafters did not see fit to include and which the objectives of the 

Charter provision in question, as interpreted in Re B. C. Motor Vehicle Act, supra, do not 

require. 

[46] The second argument, that economic interests which may affect a person's life, 

liberty or security of person fall under s. 7, raises the same difficulty. Arguably, it requires 

reading into s. 7, after the declaration that a person has the right to "life, liberty and 

security of person", the additional phrase that he has the right to "any benefit which may 

enhance life, liberty or security of person". This argument, however, is undermined by an 

even more serious problem. It is difficult to conceive of a property or economic interest 

which does not arguably impact on the life, liberty or security of person. Liberty and 

security of person are flexible and expansive concepts, and the degree to which they can 

expand is intimately tied with the amount of money one has at his or her disposal. For 

example, a person who is barred by legislation from raising a claim for breach of contract 

or whose corporation is denied a licence might claim that the resultant financial loss has 

affected his liberty and security of person because without money he cannot go where he 

wants to go, pursue the activities he wishes to pursue, or provide adequately for his future. 

To accept the plaintiffs second argument would be to make s. 7 applicable to virtually all 

property interests. Given the scheme of the Charter and the absence of any reference to 

the right to property, I cannot accept that this was the intention of its framers. 

[47] The matter may be viewed in another way. The deprivation of life, liberty and 

security of person which the plaintiff has suffered is not caused by ss. 647 and 649 of the 
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